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ON THE DEFICIENCIES 



IN THE 



PRESENT ADMINISTRATION OF HINDU LAW. 



The attention of the East India Association having lately been drawn by 
Mr. W. Tayler to some urgent wants in the administration of justice, in so 
far as Indian litigants in general are concerned, it may not be inexpedient 
to bring under your notice the difficulties which beset the course of 
justice in reference to a particular class of cases which it did not enter 
into the scope of Mr. Tayler s able paper to deal with, viz. of those cases 
which are governed by Hindu law. 

This law, I need not explain, concerns two topics of litigation only — 
that of inheritance and that of adoption — topics intimately connected 
with Hindu religious belief, and therefore allowed to remain free from 
the touch of foreign legislation. 

The Hindu law, it is likewise unnecessary for me to add, is laid down 
in the ancient and mediaeval works of the Hindus, all of which are written 
in Sanskrit. It is contained in the code of Manu, in that of Yajna- 
valkya, in the codes of numerous legislators, which are intermediate 
between, or posterior to, both these great authorities, and in a number of 
subsequent, but very important commentaries and digests, which have 
developed, the ancient law, and ultimately, because latest in time, have 
become first in authority.* Amongst these, one of the most important in 
all matters relating to the law of inheritance is the Mitdkshard of Vijnd- 
nefaara, which, as Colebrooke says, is, with the exception of Bengal, 
" received in all the schools of Hindu law, from Benares to the southern 



* See ' Yajnavalkya-Dharmasastra,' I., 4, 5 ; H. T. Colebrooke's Pre- 
face to ' Two Treatises on the Hindu Law of Inheritance ; ' A. F. Stenzler, 
" Zur Literatur der Indischen Gesetzbiicher," in A. Weber's ' Indische 
Studien,' vol. i., pp. 232 ff. ; Standish Grove Grady, ' A Treatise on the 
Hindoo Law of Inheritance,' pp. lix.-lxxiv. 



B 2 



( 4 ) 

extremity of the peninsula of India, as the chief groundwork of the doc- 
trines which they follow, and as an authority from which they rarely 
dissent."* The Mitakshara was expanded in subsequent digests, and, in 
consequence, the Vivadachintamani, the Batnakara, and Vivadachandra, 
became the first legal authorities, on matters of inheritance, in Mithila 
(Tirhut) ; the Yiramitrodaya and the works of Kamalakara became so 
at Benares; the VyavaMramayukha amongst the Mahrattas, and the 
Smfitichandrik& and Vyavahara-MMhaviya at Madras; 

In Bengal the paramount authority on the law of inheritance is Jimu- 
tavahana's Dayabhaga, which in several important respects differs from 
the ruling of the Mitakshara; and in agreement with it are Baghunan- 
dana's Dayatattva, Srikfishiia-Tarkalamkara's Dayakramasamgraha, be- 
sides various other works, which it is not necessary here to enumerate.! 

The best authorities on the law of adoption are the Dattakamimamsa, 
by Nanda Paii'dita ; the Dattakachandrika, by Devaii'da Bhat't'a ; and after 
them, the Dattakanirnaya, Dattakatilaka, Dattakadarpana, Dattakakau- 
mudi, Dattakadidhiti, and Dattakasiddhantamanjari. All these commen- 
taries and digests derive their authority from, and profess to be based 
on, the codes of Manu and Yajiiavalkya and the other lawgivers already 
alluded to. They do not admit that there is any real difference between 
the laws laid down in the ancient works ; and wherever any such differ- 
ences seem to exist, they either endeavour to reconcile them by the inter- 
pretations they put on their texts, or explain them away by the assump- 
tion of accidental omissions which they supply. And it is in conse- 
quence of such interpretations or additions that different conclusions have 
obtained in the Mitakshara- and the Bengal-schools, though both profess 
to derive their opinions from a correct and authoritative understanding 
of the same ancient texts. 

That all these commentaries and digests, whenever it suits their line 
of argument, occasionally also refer to other non-legal works of Sans- 
krit literature, such as the vedic Gfihyasutras, the Mahabharata, Kama- 
yana, the Puranas, and even the grammar of Panini, need not surprise us, 
for their object is to convey the impression that a harmonious spirit per- 
vades the wHole antiquity of India, and that their ruling, therefore, is 
in accordance with all that is sacred to the Hindu mind. 

Now, from the facts I have been able to gather, it would appear that, 
with scarcely any exception, the English judges who are entrusted with 
the administration of the Hindu law of inheritance and adoption, are not 



* ' Two Treatises,' Pref., p. iv. 

| Compare the works mentioned in the note of the preceding page. 
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acquainted -with the Sanskrit language, and are unable therefore to found 
their decisions on a direct and immediate knowledge and examination of 
the original law sources just mentioned. They must resort, therefore, to 
second-hand information which they derive from translations, and the 
assistance afforded them by the pleadings of counsel and otherwise. But 
as I am probably not very wrong in assuming that for the most part the 
counsel, too, are indebted for their knowledge of the Hindu law, not to the 
original texts, but to translations of them, these translations are the real 
basis on which the administration of the Hindu law at present rests, and 
it will, therefore, be necessary to give a brief account of them. 

Of the code of Maim there exists the well-known complete translation 
of Sir W. Jones, first published in 1794, then in 1796, and reprinted by 
Haughton in 1825. It was translated into German by Hiittner in 1^97. 
A French translation of the original by Loiseleur Deslongchamps, mainly 
agreeing with that of his celebrated predecessor, appeared in 1833.* A 
complete translation in German of the code of Yajnavalkya was published 
by Professor Stenzler in 1849 ; and some portions of the same code trans- 
lated into English by Dr. Eoer and Mr. Montriou appeared in 1859. 

The Mitakshara of Vijn&nesvara is a running commentary on each 
verse of Yajnavalkya's Institutes. The latter consist of three parts. The 

first treats of dchdra, or established rules of conduct, comprising such 

. j — 

* About thirty years ago, I believe, there appeared at Calcutta a few 
parts of a new edition and translation of Manu, which seem to have re- 
mained almost unknown in Europe. The quarto volume in question, when 
opened, contains on the left side in one column the text of Manu in De- 
vanagari, and in Bengali characters ; and in another, a Bengali translation 
of the corresponding verses, a few foot-notes in Bengali being generally 
added to the page ; on the right side it contains in one column Sir W. 
Jones's translation, and parallel to it, in another column, a new English 
translation, which may be looked upon as a running criticism on the 
former. For though it repeats as much as it approves of Sir W. Jones's 
translation, in the very words of the latter, this is apparently done in 
order to make its divergence from it still more prominent; and this 
divergence is not inconsiderable, and very often marks a decided im- 
provement on the rendering of Sir W. Jones. Foot-notes in English, 
moreover, are frequently added to justify the discrepancies. Unfortu- 
nately — for there is no doubt that the author of the new translation was 
a very competent scholar — in the two copies of it known to me, the text 
breaks off at verse 40, and the translation at verse 33, of Book 3, while 
these two copies do not contain the name of the author or a date ; and 
since all my endeavours to learn more about the progress of the work 
have been unsuccessful, I apprehend that no more of it, than the portions 
I have seen, has appeared in print. The name of tho editor and transla- 
tor, as I learn from a friend, is Tarachund Chuckerbutt. 
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subjects as education and marriage, funeral rites, &c. The second part 
treats of vyavahdra, or the business of life, including amongst many other 
. topics judicature and inheritance ; the third part treats of prdyaSchitta, 
and comprises penance, purification, transmigration, and kindred subjects. 
Of the Vyavahara part of the Mitakshara eight chapters translated by 
W. H. Macnaghten first appeared in 1829 ; and that portion of it which 
strictly relates to inheritance, about the fourteenth part of the whole 
work, exists in the well-known translation by Colebrooke, first published 
in 1810, and then edited in his Hindu law books by Mr. Whitley Stokes 
in 1865. Of the Vyavaharamayukha, Harry Borradaile published a 
translation in 1827, which likewise reappeared in Mr. Stokes's Hindu 
law books in 1865. 

The Vivadachintamaiii, translated into English by Prossonno Coomar 
Tagore, was published in 1863 ; the Vyavahara-Madhaviya, by Mr. A. C. 
Burnell, in 1868, and — through the medium of Tamul sources, as I am 
informed — the Smfitichandrika, by Mr. T. Kristnasawmy Iyer, in 1867. 
Of Jimutavahana's Dayabh&ga we possess the translation of Colebrooke, 
first published in 1810, and in his law books by Mr. Stokes in 1865 ; and 
of the Dayakramasamgraha — also edited in the same collection by the same 
distinguished scholar — the translation of Wynch, first published in 1818. 

Lastly, the Dattakamimamsa and Dattakachandrika exist in a trans- 
lation by Sutherland, first published in 1821, then in 1825, and also 
embodied in Mr. Stokes's Hindu law books. 

Besides these few translations, nothing whatever worth mentioning, 
out of the large bulk of Hindu law literature, is accessible to the 
English judge, if unacquainted with Sanskrit, except a few disconnected 
verses tof the ancient lawgivers, put together, without any reference to the 
context in which they stand, in the Digest of Hindu law prepared by 
Jagannatha under the directions of Sir W. Jones.* 

The question, then, which I have to raise is this : Do these trans- 
lations — a mere fraction, I need not say, of the large mass of Hindu 

* Colebrooke's opinion of this Digest is contained in the following 
passage from his preface to the ' Two Treatises,' &c, p. ii. : — " In the 
preface to the translation of the Digest, I hinted an opinion unfavorable 
to the arrangement of it, as it has been executed by the native compiler. 
I have been confirmed in that opinion of the compilation, since its publi- 
cation,;; and indeed the author's method of discussing together the dis- 
cordant opinions maintained by the lawyers of the several schools, 
without distinguishing in an intelligible manner which of them is the 
received doctrine of each school, but on the contrary leaving it uncertain 
whether any of the opinions stated by him do actually prevail, or which 
doctrine must now be considered to be in force and which obsolete, 
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law literature — suffice both in quality and quantity for ensuring to 
litigants a proper and satisfactory administration of the Hindu law of 
inheritance and adoption ? 

Before giving my opinion on this point, I will place myself in the 
position of a judge who has no means of examining for himself the 
original text of a statute, and I should then have to assume that the ques- 
tion asked must be answered by him in the affirmative. For on what 
grounds could he decide that the translations enumerated above were in- 
sufficient in quantity, and how could he undertake to say that any 
objection mooted against their reliability was valid or not ? It would be 
a dangerous and, I hold, an arbitrary proceeding on his part were he to 
overrule, for instance, the translation of a passage by Tagore or Burnell, 
merely because the translation of the same passage by Colebrooke did not 
agree with it, and because the authority of Colebrooke stands higher than 
that of the scholars differing from him. For however high the authority 
of anyone, a doubt of this kind cannot be finally settled by it ; and a mere 
consideration of the immense progress made by Sanskrit studies since the 
time when the great Colebrooke wrote, of the large quantity of new materials 
that have since come to light, of all the advantages in short, which, in con- 
sequence of the very labours of Colebrooke, later workers in the same field 
must have over him, would naturally make a judge hesitate in disposing 
of such doubts simply on the ground of tradition and authority. 

Yet instances of such conflicting translations are by no means rare ; 
and where therefore for his final opinion the judge would have to rely on 
third parties, his position would at any rate not be safe. 

To illustrate this uncertainty I will choose at random a few examples 
as they occur to me. 

The Mitakshara and the digests, as I have already observed, con- 
stantly support their statements by quotations from Manu, Yajnavalkya, 
and the other lawgivers ; but as every disputed case has not been fore- 
seen by them, these very quotations sometimes become the principal basis 
on which the judgment in a particular case has to rest. 

In dealing with the rights of brothers, a verse of Yajnavalkya is 
quoted by the Dayabhaga of Jimfitavahana, which Colebrooke translates 
as follows : — 

" A half-brother, being again associated, may take the succession ; not 



renders his work of little utility to persons conversant with the law, and 
of still less service to those who are not versed in Indian jurisprudence ; 
especially to the English reader, for whose use, through the medium of 
translation, the work was particularly intended." 
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a half-brother* though not re-united : but one united [by blood, though not 
by coparcenery] may obtain the property ; and not [exclusively] the son of 
a different mother/'f 

In the Vivadachintamani, Tagore translates this verse thus : — 

" Be-united step-brothers, but not brothers who live separated, shall 
take each other's property. A uterine brother even when he is separated, 
shall have the property. But a separated step-brother cannot get it."{ 

Again, in the Vyavaharamayukha we find Borradaile translating this 
verse : — 

" One of a different womb, being again associated, may take the suc- 
cession ; not one of a different womb, if not re-united : but [a whole 
brother if] re-united, obtains the property ; and not [exclusively] the son 
of a different mo£her."§ 

Hence, according to Colebrooke a brother united by blood ; according 
to Tagore, a uterine brother, even when he is separated, may obtain the 
property ; while accordiug to Borradaile a whole brother may obtain it, 
but only on the condition of being re-united. Again, Colebrooke and 
Borradaile say that the son of a different mother cannot get the suc- 
cession exclusively, while Tagore says, that a step-brother cannot get it, 
if separated. 

Or, under the heading of effects not liable to partition, the Mitakshara 
cites a verse from Narada, which Colebrooke translates : — 

" He who maintains the family of a brother studying science, shall 
take, be he ever so ignorant, a share of the wealth gained by science. 1 ' || 

In the Yyavahara-Madhaviya, Mr. Burnell renders the same verse : — 

"A member of a family though he be ignorant, who supports his 
brother while learning science, shall get a share of the wealth acquired 
by that brother by learning." f 

And Tagore, in the Vivadachintamani : — 

" Wealth, acquired by a learned man, whose family was supported, 
during his absence from home to acquire learning, by a brother, shall be 
shared with the latter, even if he be ignorant." ** 

Hence, accurding to Tagore's version a brother acquires this right only 
when he supports his brother's family during his absence from home — a 
restriction not contained in Colebrooke' s and Burnell' s translation of the 
same passage. 



* The italics in this and the following quotations are intended to 
facilitate a comparison of the discrepancies. 

t XL, 5, 13. X p - 306 - $ ^ 9 > 10 - II I-, 4 8. 

f P. 49. ** P. 253. 
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Again, when treating of the succession to a woman's peculiar pro- 
perty, Jimutavahana's Dayabhaga quotes a verse of Devala, which ac- 
cording to Colebrooke says : — 

" Her subsistence, her ornaments, her perquisite, and her gains, are 
the separate property of a woman. She herself exclusively enjoys it ; 
and her husband has no right to use it, unless in distress."* 

But in the Yivadachintamani, Tagore renders the same verse 
thus : — 

" Food and vesture, ornaments, perquisites, and wealth received hy a 
woman from a kinsman, are her own property ;" &c.f 

Hence, in Colebrooke's translation the stridhana applies to all the 
gains of a woman ; while in that of Tagore — and he italicizes the words 
"from a kinsman" — it applies solely to the wealth which a woman 
receives from a kinsman. 

The word perquisite (sometimes also called "fee") in the foregoing 
quotations is the Sanskrit Sulka, and as an item of stridhana it is defined 
in Jimutavahana's Dayabhaga by a reference to Katyayana, which Cole- 
brooke translates as follows :— 

"Whatever has been received, as a price, of workmen on houses, 
furniture and carriages, milking vessels and ornaments, is denominated 
a fee " (Sulka).} 

In the Vyavahara-Madhaviya Mr. Burnell renders this verse as 
follows: — 

" What is received as the price of utensils for the house, or cattle, or 
milch cows, for personal ornaments or for work, that is called &ulka" § 
And Tagore, in the Vivadachintamaiii : — 

" The small sums which are received by a woman as the price or 
rewards of household duties, using household utensils, tending beasts of 
burden, looking after milch cattle, taking care of ornaments of dress, or 
superintending servants, are called her perquisites." || 

The claims of a woman on the ground of 6ulka would therefore be 
greatly different according to the rendering by Colebrooke, Burnell, or 
Tagore of the same authoritative passage. 

An outcast, it is well known, is subject to legal disabilities ; he is not 
allowed to testify, and he is excluded from inheritance. Now Sir W. 
Jones, and after him Tagore,! render the verse of Manu, IX., 202, in 
the following way : — 

" But it is just that the heir who knows his duty should give all of 



* IV., 1, 15. f P- 263. % IV., 3, 19. 

§ P. 41. || P. 258. 1 < Vivadach.,' p. 243. 



( io ) 

them {Vfe. relatives who are excluded from inheritance] food and raiment 
for life .without stint, according to the best of his power : he who gives 
them nothing sinks assuredly to a region of punishment." 

But in the Mitdhshard,* where this passage from Mann is quoted, 
Colebrooke renders it : — 

" But it is fit, that a wise man should give all of them food and 
raiment without stint to the best of his power : for he, who gives it not, 
shall be deemed an outcast" 

According to Sir W. Jones and Tagore, such a dereliction of duty 
would therefore entail a spiritual consequence only, but according to 
Colebrooke serious legal penalties too. 

Without multiplying instances like these, I may now ask how could 
a judge, without a knowledge of Sanskrit, decide which of these scholars 
is right, or whether their difference of translation is based on a different 
reading of the same text, and if so, which of these different readings has 
a claim to greater authority than the rest? And if he cannot decide 
this question, what is to become of justice in all those cases that are 
governed by the law contained in these conflicting versions? 

But as a Hindu has clearly a right to have justice done to him 
according to what are his real authorities, it is impossible to forego the 
question whether the present English translations of the law books can 
be implicitly relied upon as an equivalent for the originals. 

On the whole, I have no doubt they may ; and of all translations from 
Sanskrit into a European language I know of none to which, in my 
opinion, greater admiration is due than to the translation of Jimutava* 
hana's and Vijnanesvara's law of inheritance by Colebrooke. So great, 
indeed, was the conscientiousness of that scholar, so thorough his under- 
standing of the Hindu mind, and so vast and accurate his Sanskrit 
learning, that there is always the strongest reason for hesitation when- 
ever one might feel disposed to question a rendering of his. And as 
Colebrooke's authority is still paramount in all law courts which have to 
deal with Hindu law, the aid afforded by his works to English judges 
cannot be too highly valued. 

But, in the first place, the same high opinion cannot be entertained^ 
of all the translations already mentioned, for, with the exception of the 
version of the Vyavah&ra-Madhaviya by Mr. Burnell, most of them are 
often too free and vague to be thoroughly reliable ; and even the trans- 
lation of the VivMachintamaili by the late Prossonno 0. Tagore, is 

i - — ■ -■ - - — - ■ 

* IL, 10, 5. 
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often more paraphrastic than is compatible with an accurate rendering 
of the text. 

And in the second place, it should also be remembered .that, apart 
from BnrnelTs, Tagore's, and Kristnasawmy's translations which .ap* 
p'eared a few years ago, and those of Loiseleur Deslongchamps^ 
Stenzler, and Boer, which may likewise be looked upon as relating to 
our own period, the remaining important works date from the eno^ of 
the last and the earlier part of the present century, when there was not 
a single critical edition of any of their originals. Hence, with the. MS. 
materials which have since come to light, with the -numerous good 
editions of law texts to which it is now easy to refer, — I may here -only 
name the admirable edition, by Bharatachandrasiromani, of Jimutava- 
hana's Dayabhaga, with seven commentaries, published under the patron- 
age of P. C. Tagore, the various editions of Tajnavalkya, with the whole 
Mitakshara, published at Calcutta, Benares, and Bombay, and several 
editions of Manu, with the commentary of Kullukabhat'ta ; in a word, — 
with the immense progress which Sanskrit studies have made for the 
last thirty years, both in India and Europe, it would be much more sur* 
prising if these translations were still found to stand the test of modern 
scholarship, than if they were found to fail. 

And from this point of view alone must we judge of imperfection* 
which occur, not only in Borradaile, Wynch, and Sutherland, but also in 
Sir W. Jones's translation of Manu, and even in Colebrooke's. translations 
of the two treatises of VijnaneSvara and Jimutavahana. let. that such 
imperfections exist, whatever the cause may be, is' undeniable; And as 
even the accomplished work of Colebrooke is not entirely exempt 
from .them, it may easily be inferred that they call for the atten-r 
tion of those who are answerable for the administration of the Hindu 
law. 

To illustrate the nature of the imperfections of which I here speak, 
and which have a material bearing on the Jaw of succession, I will choose 
some instances from Colebrooke's ' Two Treatises.' 

In Jimutavahana,* the right of the female line to succession is laid 
down in an important text from Yfihaspati. According to Colebrooke 
this text runs thus : — 

"The mother's sister, the maternal uncle, the father's sister, the 
mother-in-law, and the wife of an elder brother, are pronounced similar 
to mothers. If they leave no issue of their bodies, nor son [of a rival 



* IV., 3, 31. 
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wife], nor daughter's son, nor son of those persons, the sister's son and 
the rest shall take their property." 

That in a series of female relatives the " maternal uncle " should occur, 
and be declared to be similar to a mother, would in itself be improbable ; 
nor is he really mentioned there ; and the mistake seems to have been 
caused by an omission in the MS. used by Colebrooke ; for according to 
the^ correct text the passage reads : — 

" The mother's sister, the wife of a maternal uncle, the paternal uncle's 
wife, the father's sister, the mother-in-law, and the wife of an elder 
brother are pronounced similar to mothers. If they leave no issue of 
their body, nor son, nor daughter's son, nor son of those persons, the 
sister's son and the rest shall take their property."* 

Hence the maternal uncle cannot claim on the ground of this passage, 
but in his stead the wife of a maternal uncle and the paternal uncle's 
wife can so claim. 

In the same chapter, where the son's prior right to inheritance is 
mentioned,! a quotation from Yfiddha-Satatapa is made at the same 
time to show in what order the succession of other persons is regulated 
in accordance with the benefits which, through the Sraddha rites, they 
may confer on the soul of the deceased. Colebrooke renders the passage 
as follows : — 

" The son's preferable right too appears to rest on his presenting the 
greatest number of beneficial oblations, and on his rescuing his parent 
from hell. And a passage of Vnddha-Satatapa expressly provides for the 
funeral oblations of these women : ' For the wife of a maternal uncle or of 
a sister's son, of a father-in-law and of a spiritual parent, of a friend and 
of a maternal grandfather, as well as for the sister of the mother or of 
the father, the oblation of food at obsequies must be performed. Such is 
the settled rule among those who are conversant with the Vedas.' " 

The drift of the quotation from Vfiddha-Satatapa as it stands, would 
not be intelligible, for Jimiitavahana alleges his words, not in order to 
state for whom the Sraddha should be performed, but by whom the benefits 
are conferred, and thus the title to inheritance in succession is acquired. 
But according to the words of the correct text, and the interpretation of 
them in the Dayaniriiaya, the passage from Vfiddha-Satatapa would have 
to be rendered thus : — 



* Calc. 8vo ed., 1829 (p. 154) ; Bharatach.'s ed. (p. 172) : matuK svasa 
matulani pitfivyastri pitfisvasa, svafouK purvajapatni cha matfitulyaK 
prakirtitaK ; yadasam auraso na syat suto dauhitra eva va, tatsuto va 
dhanam tasam svasriyadyaH samapnuyuli. 

t IV., 3, 36. 
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" . . . . And a passage of Vnddha-6atatapa expressly provides for 
the funeral oblations of the following persons (masc.) : the maternal uncle 
(performs the Sraddha) for a sister's son, and a sister's son for his maternal 
uncle, (a son-in-law) for a father-in-law ; (a pupil) for a spiritual teacher, 
(a friend) for a friend, and (a daughter's son) for a maternal grand- 
father. And also for the wives of these persons, and the sister of a 
mother and father, the oblation of food at obsequies must be performed. 
Such, &c."* 

The importance of this passage had a recent illustration in the case 
of Gridhari Lall Eoy v. the Government of Bengal. Gridhari was the 
maternal uncle of the father of a deceased Zemindar, whose inheritance 
he claimed, no other heirs claiming; but as the Bengal Government 
maintained that there was no law-text under which a maternal uncle 
could succeed to the property of a sister's son, it held that this was a case 
of escheat, and the High Court at Calcutta actually delivered a judgment 
in favour of the Crown. Now, since it has never been denied that a clear 
duty to perform the Sraddha implies a right to succeed, there can be no 
doubt that the judgment of the High Court must have been different, had 
it been able to avail itself of the correct translation of the passage quoted, 
proving as that does, the maternal uncle's duty to perform the Sraddha 
for a sister's son. 

In Jimutavahana,t according to Colebrooke, a grandmother and great 
grandmother would seem to have no right to succeed, inasmuch as they 
take no part in the Sraddha. It is true that the passage alluded to would 
stand in direct contradiction with others in the same work, where the 
grandmother's and great grandmother's right is distinctly admitted, but 



* The original passage, according to the text published in Calc. 
1829 (p. 157), and Bharatach.'s edition (p. 175), is as follows : — Matulo 
bhagineyasya svasriyo matulasya cha, sVaSurasya guros" chaiva sakhyur 
matamahasya cha, etesham chaiva bharyabhah svasur matuK pitus tatha, 
sraddhadanani tu kartavyam iti vedavidam sthitir iti Vfiddha-Satatapa- 
vachanat. Amisham piridadatva-pratipadanad ayam pindadanavi^eshad 
adhikarakramaK. 

In the Ddyakaumudi, where this passage from Satatapa is quoted 
(ed. Calc, p. 155), the following comment from the Ddyanirnaya is 
appended to it : Matulo bhagineyasya pindadaH ; evain svasriyo matulasya 
pindadaH ; sVa&urasya jamata pindadaH ; guroH pin'dadata &ishyaH ; 
matamahasya pindadata dauhitrah. Etesham matuladinam bharyabhyaH 
stribhyaH sraddhadanam kartavyam iti vedarthopanibandhfinam nishtha ; 
iti DayanirnayaH. 

t XI., 6, 3. 
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the fact is that 'no such contradiction results from the original text. 
Golebrooke's words are : — 

"Nor can it be pretended that the stepmother, grandmother and 
great grandmother take their places at the funeral repast, in consequence 
of [ancestors being deified] with their wives." 

Whereas the correct original text would in the translation run : — 

" Nor can it be pretended that a stepmother, a stepmother of a father, 
and a stepmother of a paternal grandfather, take their places at the 
funeral repast, in consequence of [ancestors being deified] with their 
wives."* 

In the translation of the Mitakshar&f — for I will also add an in- 
stance or two from this treatise — a curious mistake has been caused by 
Golebrooke's adopting part of the translation by Sir W. Jones of a 
passage of Manu,. quoted by Vijn&ne&vara in support of his rule re- 
garding effects not liable to partition. 

" If the horses or the like," Vijnanesvara says, " be numerous, they 
must be distriBuled^allluug - coheirs who live by the sale of them. If 
they cannot be divided, the number being unequal, they belong to the 
eldest brother, as ordained by Manu." And now follows the quotation 
from the latter,^ which Colebrooke has rendered thus : — 

" Let them never divide a single goat or sheep, or a single beast with 
uncloven hoofs : a single goat or sheep belongs to the first-born." 

How, on the ground of such a text from Manu, the Mitakshara could 
forbid the division of an unequal number of cattle, would be unintelli- 
gible. But what Manu really says is : — 

"If goats and sheep, together with beasts that have uncloven feet, 
are of an unequal number, let no division be made of them ; but let such 
an unequal number of goats and sheep (v. I. let such goat and sheep, with 
beasts that have uncloven feet,) go to the first-born." 

The error arose from the translators mistaking the import of the 
singular number which is required by Sanskrit compounds to express 
collectiveness, and which in the case of the Dvandva compound ajdmkam 



* Calc. ed. 1829 (p. 323), Bharatach.'s ed. (p. 332) : Na cha sapa- 
tnikatvena sapatnimatuh* sapatnipitamahyaH sapatmprapitamahy&g cha 
sraddhe 'nupravefoH. Compare the analogous passage in the Virami- 
trodaya, f. 208, 6, 11. Iff. 

In this instance a printer's mistake perhaps caused the inaccuracy in 
Colebrooke's rendering ; for if we read in it " the step- mother, -grand- 
mother," &c, the chief discrepancy would be removed. 

f I., 4, 18. J IX., 119. 
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" goats and sheep " is also interpreted in this sense by the commentator 
Kullukabhat'tia, with a reference to the grammar of Paiiini.* 

In the chapter which treats of the right of a widow to inherit the 
estate of one who leaves no male issne, the Mitakshara f says : — 

" In the first place, the wife shares the estate. c Wife ' (patni) signifies 
a woman espoused in lawful wedlock ; conformably with the etymology 
of the term as implying a connexion with religions rites. The singular 
number ' wife ' (in the text of Ydjnavalkya) signifies the kind ; hence if (here 
care severed wives belonging to the same or different castes, they divide the 
property according to the shares {prescribed to them), and take it." 

The italicized words are entirely omitted in Colebrooke's translation, 
and as there is no other passage in the Mitakshara which relates to the 
emergency of several wives surviving a man who leaves no male issue, it 
is needless to point out how important they are in a disputed case of this^ 
nature. The omission, I may add, has already been noticed by Mr. 
Stokes in a note to page 53 of his ' Hindu Law Books,' where he com- 
ments on a passage of Borradaile's Yyavaharamayukha. 

I need not enlarge any further on mistakes of this nature, which, as 
I have already observed, may chiefly have arisen from the imperfect con- 
dition of MSS. which were used for the translations ; but it is clear that 
they may become a serious impediment to rightful claims, and obstruct 
the course of justice. 

Apart however from the question, whether a judge could entirely 
rely on these translations of Sanskrit law texts, it remains to be seen 
whether, even in their most perfect condition, the existing translations 
of the Hindu law books could be held to suffice for the settlement of the 
numerous cases that arise from disputes in matters of Hindu inheritance 
and adoption. 

No one, I think, acquainted with the works enumerated at the com- 
mencement of this paper, and with other works of Sanskrit literature 
quoted by them, would affirm that they do suffice. He would, on the 
contrary, have to own that many law-books, as yet untranslated, are 
sometimes a material aid, and sometimes even indispensable, for a correct 
understanding of the Mitakshara and the digest of Jimutavahana. 

The Viramtirodaya, for instance, is to a large extent a full commen- 
tary on the Mitakshara, which it copiously quotes ; and the same may be 

* Mit. (I., 4, 18) : Ajavikam saikasapham na jatu vishamam bhajet, 
ajavikam tu vishamam (v. 1. saikasapham) jyeshfhasyaiva vidhiyate, iti 
Manu-smaraiiat. — Kullmabhatfa to Manu, IX., 119 : ajavikam iti pasu- 
dvandvad vibhashayaikavadbh&vaK (comp. Pad. II., 4, 11). 

t II., 1, 5. 
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said of the SmHtichandrika, of which a few years ago not a line had ap- 
peared in print, and of which even now a trustworthy translation cannot 
be said to exist. Again, the seven commentaries on J imutava. liana's 
Dayabhaga, Eaghunandana's Smfititattva, the treatises of Kamalakara, 
the Dayakaumudi, and kindred works, are in numerous instances the best, 
if not the only, means for arriving at the precise meaning of its text. 
And so long as all these works remain untranslated, justice to the Hindus 
in matters of inheritance must remain uncertain, because it would 
often have to depend on the reasoning of the European mind, which, 
failing to appreciate the historical facts and the religious ground on 
which Hindu reasoning proceeds, must necessarily often become falla- 
cious. In a recent case tried in the High Court at Fort William, the 
Chief Justice gave the advice, not to introduce English notions into 
cases governed by Hindu law. " The Hindu law of inheritance," he 
very justly observed, " is based upon the Hindu religion, and we must 
be cautious that in administering Hindu law we do not, by acting upon 
our notions derived from English law, inadvertently wound or offend the 
religious feelings of those who may be affected by our decisions ; or lay 
down principles at variance with the religions of those whose law we are 
administering." — (In the High Court of Judicature at Fort William. 
Ordinary original civil jurisdiction, 1st September, 1869. Gannendro 
Mohun Tagore v. Opendro Mohun Tagore, &c, p. 23.) 

Yet how much even judges of the highest standing are liable to err, 
if, for a knowledge of the positive Hindu law, they substitute that which 
from an English point of view may appear to be the most logical and 
faultless reasoning, will be seen by the instance of a Privy Council 
judgment which, if relied upon as a precedent, would materially alter 
the whole Hindu law of inheritance in one of its vital points. 

The judgment I am here alluding to is that delivered on the 30th of 
November, 1863, by the Judicial Committee of the Privy Council upon 
the appeal of Kattama Nauchear v. the Haja. of Sivaganga, from the 
Sudder Devanny Adawlut at Madras*. 

The object of the litigation was the Zemindary of Sivaganga, situated 
in the Madras Presidency. Its last owner, who was in undisputed posses- 
sion of it, had died in 1829, leaving no male issue, but several wives by 
whom he had daughters ; and the daughter of one of those wives was the 
appellant in the case ; for the Sudder Court at Madras had decided against 
her claims, and pronounced in favour of the respondent, a nephew of the de- 
ceased, who at the time of the appeal was in possession of the Zemindary. 

The issues of the case, as stated in the judgment of the Judicial Com- 
mittee of the Privy Council, were these : — 
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1. Were Gaurivallabha (the deceased Raja) and his brother (for the 
grandson of the' latter was the respondent, the Raja, in possession) un- 
divided in estate, or had a partition taken place between them ? 

2. If they were undivided, was the Zemindary the self-acquired and 
separate property of Gaurivallabha (the deceased Raja.) ? And if so — 

3. What is the course of succession according to the Hindu law of 
the south of India of such an acquisition, where the family is in other 
respects an undivided family ? 

The first of these questions the judgment of the Judicial Committee 
of the Privy Council answered in the sense that the deceased Raja and 
his brother were undivided in estate ; and this being a question of fact, 
we have simply to accept their Lordships' finding. 

In regard to the second question, the judgment held that the Zemin- 
dary was not the ancestral, but the self-acquired and separate property 
of the late Raja ; and this, too, being a question of fact, no remark has 
to be added to it. 

Concerning the third, however, which is a question of law, the judg- 
ment went on to say, that according to the law in the south of India, as 
affecting members of an undivided family, the Zemindary would have 
passed to the nephew had it been ancestral property, but being self- 
acquired property, the daughter of one of the widows — the appellant in 
the case — was entitled to it. 

Now, in the first place, I must here observe that this judgment is 
exclusively based on what their Lordships consider to be the law of the 
Mita\kshara\ That the Mitakshara is one of the law authorities in the 
south of India is unquestionable ; but it is likewise an undisputed fact 
that it is not the primary authority in that part of India. As before 
stated, the Mitakshara, which is merely a running commentary on the 
text of Tajnavalkya, is incomplete in many respects ; and amongst the 
later works which enlarged on it and supplied its defects, the digests 
called Smfitichandrikd and Vyavahdra-Mddhaviya became the chief 
authorities in the south. At the time when the Sivaganga case was 
pending, Mr. BumelTs translation of the Madhaviya did not exist, nor 
even the imperfect version of the Smfitichandrika* by Mr. Eristnasawmy 
Iyer. These works were then accessible only as Sanskrit MSS. Hence 
not so much as an allusion to them occurs in the judgment of the Judicial 
Committee of the Privy Council ; and while it is not denied that the 
respondent had a right to have his claims dealt with according to the 
recognized primary law of his country, we here meet with the anomalous 
circumstance that they were decided upon according to what in the south 
of India is only considered as a secondary source of law. 

C 
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And that this distinction is not merely a fortuitous one is proved 
by the case itself. For there is no text in the Mit&kshara which clearly 
provides for it, whereas there are passages in the Smtttichandrikd and the 
Mddhaviya which, I have no donbt, would have proved to their Lord- 
ships' minds that the second question they had raised was irrelevant to 
the case, and that their final decision was even contrary to the very spirit 
of the law of the Mitakshara. 

But as they were not acquainted with the two Digests which, while 
in perfect accordance with the Mitakshara, elucidate its obscurities, their 
Lordships supplied the apparent defect of the Mitakshara with argu- 
ments which, from a European point of reasoning, might bear out the 
conclusion at which they arrived, but from a Hindu point of view do 
not. 

I have already mentioned that the family of the appellant and the re- 
spondent were admittedly undivided in estate. Tet in a family of this 
description the judgment of the Judicial Committee raised the question as 
to what was in it ancestral, and what was self-acquired, property. Such a 
question, however, cannot judicially occur in an undivided family, so long 
as it remains undivided, which was here the case. The translated text of 
the Mitakshara itself is silent on the law of succession in reference to an 
undivided family, for the text of Yajiiavalkya, which this commentary 
follows verse by verse, does not deal with it ; and in the first section of 
its second chapter, which treats of the right of widows to inherit in 
default of male issue, and on which the judgment in this case is exclu- 
sively based, nothing is stated affecting the rights of any member of 
an undivided family. On the other hand, the VyavaMra-Mddhaviya, and 
especially the Smritichandrikd, very distinctly regulate the succession 
rights in an undivided family : it results from them that only a male 
member of such a family can be heir, and that so long as the family 
remains undivided, the whole of the property, whether ancestral or self- 
acquired, is vested in him.* The reasons of such a law are likewise 
clear. In an undivided family the principal religious duties are un- 
divided, and the benefits, therefore, to be bestowed on the soul of the 
deceased ancestor — benefits on which the right of succession rests — can 
be conferred only by one single member of the family, its actual head, f 

Not having before them this distinct law, which is quite in harmony 



* The question, therefore, what is ancestral and what is self-acquired 
property, can judicially only occur at the time when division takes place, 
j* See Appendix. 



( 19 ) 

with the law of Mann and all other legislators, and being left in doubt 
by a section of the Mitakshara, which having nothing whatever to do 
with the case in question could of course not enlighten them, the Lords 
of the Judicial Committee laid down a perfectly novel proposition which, 
if adopted, would alter the basis of the whole Hindu law. 

" There are two principles," the judgment says,* " on which the rule 
of succession, according to the Hindu law, appears to depend : the first is 
that which determines the right to offer the funeral oblation, and the 
degree in which the person making the offering is supposed to minister 
to the spiritual benefit of the deceased ; the other is an assumed right of 
survivor8hip. ,, 

But the fact is, that there is only one principle, that stated by the 
Eeport in the first proposition, and that the second does not exist at all. 
Of the first, Sir W. Jones had already said that it contains the key to 
the whole Hindu law of inheritance ; and even the single text which the 
judgment adduces in support of its theory of a right of survivorship, 
had it been quoted in full, and with the remarks attached to it by the 
Smfitichandrika, would have shown that no such right can be inferred 
from it.f 

* Page 18. 

f After the words above quoted (" there are two principles 

right of survivorship ") the Eeport continues : — " Most of the authorities 
rest the uncontested right of widows to inherit the estates of their 
husbands, dying separated from their kindred, on the first of these prin- 
ciples (1 Strange, 135). But some ancient authorities also invoke the 
other principle (viz. that of survivorship). Vfihaspati (3 Dig. 458, tit. 
qccxcix; see also Sir W. Jones' paper cited 2 Strange, 250) says: — 'Of 
him whose wife is not deceased half the body survives; how should 
another take the property, while half the body of the owner lives ?"' 
The text here quoted by the judgment reads, however, in full, as quoted 
by the Smfitichandrika, thus : — " In Scripture, in the traditional code, 
and in popular practice, a wife (paint) is declared by the wise to be half 
the body (of her husband), equally sharing the fruit of (his) pure and impure 
acts (i. e. of virtue and vice). Of him whose wife is not deceased, half 
the body lives ; how then should another take his property while half 
the body of the owner lives? Although Sakulyas (distant kinsmen), 
although his father, his mother, and uterine brothers be present, the wife 
of him who died, leaving no male issue, shall take his share/' (The same 
passage also occurs in Jimutavahana's Dayabhaga, XI., 1, 2, and in Sir 
W. Jones' paper, 2 Strange, 250, mentioned by the Eeport.) The Smfiti- 
chandrika (Calc. ed., p. 58) introduces this passage with the following 
words : — ''Accordingly, after having pronounced that compared to other 
(relatives) a wife has a nearer claim on account of the circumstance that she 
tias the property of conferring visible and spiritual benefits (on the deceased), 

c 2 
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The judgment further asks': — "If the first of these principles (the 
spiritual principle) were the only one involved, it would not be easy to 
see why the widow's right of inheritance should not extend to her hus- 
band's share in an undivided estate." 

This question is perfectly pertinent, but it is one of the great points 
of difference between the Dayabhaga- and the Mitakshara schools. The 
former assuming that under any conditions the widow would confer the 
greatest spiritual benefits on the soul of a deceased husband, provided he 
leaves no male issue, in consequence rules that, in such an emergency, 
she is always entitled to succeed to the property of the husband, whether 
the latter be divided or not. The Mitakshara school, on the contrary, 
not admitting this superior spiritual power of a widow in an undivided 
family, excludes her from the position she holds in the Dayabhaga school. 
But the Sivaganga case fell under the law of the MitaksharS, school* and 
it is not for us to decide whether the view, of the latter regarding the 
spiritual power of a wife is, or is not, more correct than that of the 
Dayabhaga school. 

In short, " there being no positive text governing the case before the 
Judicial Committee"* — simply because their Lordships could not refer 
to the very law authorities conformably to which alone the case should 
have been decided — they relied on an irrelevant text of the Mitakshara, 
and in applying the law of succession which is . applicable only to a 
divided family, to an undivided one, even mistook this text itself. 

That this judgment, if accepted as an authoritative interpretation of 
the Hindu law, would introduce a second .principle, hitherto unknown, 
into the Hindu right of inheritance, and w6uld entirely alter this law so 
far as undivided Hindu families are concerned, requires no further re- 



Yfihaspati has shown that the wife has the share of her husband's pro- 
perty, if there are no secondary (or adopted) sons, though father and 
other heirs as far downwards as the Sakulyas may be alive." Again, after 
having explained the import of the word " wife (patni) " in the passage 
quoted, the same law authority says: — "Accordingly, the term paint 
gives us to understand that her fitness to perform such religious acts, as the 
rites in honour of the manes, is the reason that she is entitled to take the share 
of her husband." It is clear, therefore, that though " acting upon our 
notions derived from English law," we might feel induced to infer from 
the word " lives," in the alleged passage, a right of survivorship, the 
Hindu mind, and especially the very law authority on which the judg- 
ment should have been based, was far from following such a course of 
reasoning. It looked, on the contrary, upon this passage as confirming 
the spiritual principle, and this principle alone. 
* Page 16. 
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mark. But it seems equally clear that such a result could never have 
occurred if the Lords of the Judicial Committee had been in possession 
of more law texts than at the time were accessible to them. 

Another instance of the insufficiency of the law texts as hitherto 
translated, is afforded by the judgment of the High Court of Calcutta in 
the matter Gridhari Lall Boy v. the Government of Bengal, to which 
I have already had occasion to refer. And as it implies a large class 
of cases which may equally suffer from the same cause, it will not be 
deemed superfluous to draw attention to it. 

I have just pointed out the great principle on which the Hindu law 
of inheritance is based. A kind of spiritual bargain is at the root of it. 
For the direct or indirect benefit of his future life, a person requires 
after his death certain religious ceremonies — the Sraddha — to be per- 
formed for him ; and since these ceremonies entail expense, his property 
is supposed to be the equivalent for such expense. A direct benefit from 
the Sraddha is derived, for instance, by a father, grandfather, and great- 
grandfather, to whom the funeral cakes are offered by a son, grandson, 
or great-grandson ; and an indirect benefit, by a deceased whose relatives 
present the funeral cakes to his maternal, grandfather, great-grandfather, 
and great-great-grandfather ; for by doing so, they perform for him that 
duty which, when alive, he would have been bound to perform.* Since, 
however, the nearer a person is related to the deceased, the greater is the 
direct or indirect benefit which he is able to confer on the latter' s soul, 
the nearer, too, are his claims to the inheritance. But in the same 
degree as a person owes the Sraddha to a relative, the purity of his body 
is also affected by the death of that relative ; and the time within which 
the impurity he suffers in consequence can be removed by certain reli- 
gious acts, depends therefore on the degree of relationship in which he 
stood to the deceased. Again, the right of marriage is affected by the 
degree of relationship, for within certain degrees marriage is strictly 
forbidden by the Hindu law. 

To obtain, therefore, an authoritative explanation of what, to a Hindu, 
are the degrees of relationship — and on these degrees, again, depends the 
order of succession — we have especially to look to those portions of the 
codes of law, and those separate treatises, which relate to the performance 
of the Sraddha, to the laws concerning impurity and the removal of it, 
and to the laws of marriage. All that occurs in regard to these im- 
portant topics under the head of inheritance is but incidentally stated 

* See e. g. Jimutavdhana, XL, 1, 34 ; XL, 6, 13. 
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there, as serving the argument in point, but not with a view of being an 
exhaustive treatment of the matter. On the whole, there is but little to 
be gathered from the chapter of inheritance regarding the relative rights 
of heirs ; and if the number of such heirs is large, and the degrees of 
their affinity are intricate, there would be a considerable difficulty in 
deducing from the general argument merely, the precise right of a par- 
ticular heir. 

Now, in a complete code of law like that of Mann or Yajnavalkya the 
subject of Sraddha, impurity and marriage, is dealt with in the dchdra 
and prdyaSchitta (the first and third) portions of the work, not in the 
second, a portion of which is devoted to inheritance. But as of the 
commentatorial works on Manu, of the whole Mitakshara on the first and 
third books of Yajnavalkya, of the great work of Raghunandana, and of 
the numerous important works and treatises dealing with these topics, 
such as the Niniayasindhu, Dharmasindhus&ra, Sraddhaviveka, Sr&ddha- 
niniaya, Acharadarsa, and many others, nothing whatever as yet exists 
in translation, it may easily be surmised that judges unable to read 
these works in the original language are deprived of a very important 
means of deciding on the relative rights of claimants to successions, and 
that in many instances their decisions may be at fault; for I do not 
think that, without a positive knowledge of the Hindu religion in its 
greatest detail, any European could undertake to say whether, for 
instance, a brother confers more or less benefit on the soul of a brother 
than his daughter's son; or whether a maternal grandmother on the 
father's side enjoys that privilege in a higher or lower degree than a 
paternal grandmother on the mother's side. In the judgment of the 
High Court at Calcutta, on the case to which I am about to attach some 
remarks, the learned judges indeed say : " It would be difficult for a 
person at the present day to give a clear and intelligible reason for many 
of the eccentricities and anomalies which characterize Hindu law of all 
schools, and this notwithstanding the encomium of the Pleader on its 
stern logic and uncompromising adherence to principles once laid 
down." * But what in this passage is called " eccentricities and anoma- 
lies," is nothing but the consequence of the religious views on which the 
Sraddha ceremonies rest. It is certainly difficult — nay, impossible — to 
understand this consequence without a knowledge of its cause, but the 
latter once mastered in its detail, I believe that " the encomium of the 
Pleader " would not be found an exaggerated one. 

* Gridhari Lall Roy v. the Bengal Government. * Record,' p. 98. 
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The case in question is the one already alluded to,* and the judgment 
which the High Court at Calcutta passed on it is highly instructive in 
several respects, for it tells us that a maternal uncle is to a Hindu no 
heir at all, even if no other relatives of the deceased dispute his claim. 
To understand tips extraordinary finding, it is necessary to see from what 
premises it was deduced. 

According to the degrees of relationship, the old lawgivers divided 
heirs into three categories, the first being that of the SapiMas, or kindred 
connected by the PiAtta or the funeral cake offered at the Sraddha, and 
extending to the seventh degree (including the survivor) in the ascending 
and descending male line ; the second, consisting of the Samdnodakas, or 
kindred connected by the libation of (udaka) water only offered at the 
Sraddha, who extend to the fourteenth degree ; and the third, comprising 
the so-called Bandhm or Bdndhavas, who, in the chapter of the Mit&k- 
shara and the Dayabh&ga treating of them, Colebrooke generally renders 
cognates. It was as one of the last category that Gridhari claimed as the 
maternal uncle of the father of a deceased Zemindar. But the judges of 
the High Court of Bengal did not allow the claim, on the ground that he 
was excluded from the right of inheritance by the definition given of the 
term bandhu, in the sixth section of the second chapter of the Mitakshara. 
The passage on which the judgment relied runs thus : — 

" Bandhus (cognates) are of three kinds ; related to the person him- 
self, to his father, or to his mother: as is declared by the following 
text. ' The sons of his own father's sister, the sons of his own mother's 
sister, and the sons of his own maternal uncle, must be considered as 
his own Bandhus. The sons of his father's paternal aunt, the sons of his 
father's maternal aunt, and the sons of his father's maternal uncle, must 
be deemed his father's Bandhm. The sons of his mother's paternal aunt, 
the sons of his mother's maternal aunt, and the sons of his mother's 
maternal uncle, must be reckoned his mother's Bandhus.' " f 

Now, as in this list the sons of a father's maternal uncle are called 
Bandhu, but not the father's maternal uncle himself, and as Gridhari did 
not pretend that he was either a Sapiffla or a SamdnodaJca, he was 
nowhere. 

His plea was, that the enumeration contained in the quoted text was 
not an exhaustive one, but merely an illustration of the line in which 
relatives called Bandhu must be sought for ; that a father's maternal uncle 
stood in the same position to his son (named in that list) as a maternal 
uncle to his (also named there) ; and since a maternal uncle, he argued, 

* P. 13. t Two Treatises, &c, p. 352. 
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was clearly intended to be included in the list, a fathers maternal uncle 
belonged to the relatives of the Bandhu category. The correctness of 
the analogy was admitted by the judgment,* but it still denied that a 
maternal uncle was intended to be included in the list. The Lords of 
the Judicial Committee of the Privy Council, admitting the appellant's 
plea, reinstated' him in his right, and there can be no question that they 
did justice to his claim ; but as the arguments on which their judgment 
was based would have been stronger, and would have been less hypo- 
thetical, than they now are, had their Lordships been able to avail them- 
selves of more and of safer texts than were at their disposal, and as 
neither the Bengal Government could ever have claimed the inheritance 
of Woopendro, nor the High Court of Calcutta pronounced against the 
Bandhu quality of a "maternal uncle," had they possessed the same 
advantage, it falls within the scope of this paper to illustrate by this case 
the serious deficiencies which in the present administration of the Hindu 
law must be unavoidable. 

There were several ways of ascertaining whether the list of Bandhus 
relied upon by the Bengal Government, was an exhaustive one or not ; or 
in other words, whether a father's maternal uncle and a maternal uncle 
were included in, or excluded from, it. 

The first was to consult any of the works authoritatively treating of 
the duty of persons to perform the Sraddha, or of impurity which would 
affect relatives in consequence of a death, for as all such persons are 
eventually heirs, it would have been seen at once whether the few indi- 
viduals named in the quoted text could possibly have been intended for 
an exhaustive definition of the Bandhu category. Now, in all such works, 
e. g. the Dharmasindhusara, the Nirnayasindhu, Baghunandana's fWdhi- 
tattva, &c, this category comprises all the connections on the mother's 
side up to the seventh degree in the ascending and descending line ; and 
I may almost say, as a matter of course, the maternal uncle is distinctly 
mentioned by them. Even the passage from Jimutavahana's D&yabhaga, 
adduced above,f might of itself have proved that in the absence of nearer 
relatives the " maternal uncle " has the right of performing the funeral 
rites for a sister's son, and it would have confirmed a similar conclusion 
resulting from the same Digest,} for in regard to a question like this 
there is no difference between the various schools. * The judgment of the 
Judicial Committee says : § — "Mr. Forsyth, indeed, argued strongly against 
the right of the appellant to inherit, on the assumption that he was 



* Record, p. 96, line 62. f P. 13. 

J XI., 6, 12 and 13. § P. 8. 
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not entitled to offer the funeral oblations. But is this assumption well 
founded? There is evidence, the uncontradicted evidence of the family 
priest and others, that the appellant did, in point of fact, perform the 
shradh of Woopendro; and he seems, in the judgment of the priest, 
properly to have performed that function in the absence of any nearer 
kinsman." But the judgment adds: — "It is, however, unnecessary to 
determine whether this act of the appellant was regular or not. The 
issue in this case is not between two competing kinsmen, but between a 
kinsman of the deceased and the Crown." Yet on the regularity of this 
act all really depends, since the right of performing the Sraddha and that 
of succeeding are convertible terms, and, in the extreme case of an escheat 
to the Crown, even the king inherits only on the condition that he pro- 
vides for the funeral rites of the person to whom he succeeds, and the 
king is debarred from succession to a Brahman's property, because a man 
of the second or an inferior caste cannot minister to the soul of one of 
the first. That the family priest allowed the appellant to perform the 
Sraddha for his nephew, certainly raised a strong presumption in favour 
of the maternal uncle's right to do so ; but the certainty whether he really 
possessed this right could be established only on the ground of authori- 
tative texts. 

The second mode of settling the doubt consisted in referring to the 
decision of other authorities of the Mitakshara school ; and of these, it 
would have been found that, for instance, the Vivddachintdmafii, after 
quoting the same passage describing the three categories of Bandhus, as 
the Mitakshara, sums up its discussion by giving a list of heirs, amongst 
whom " the maternal uncle and the rest " correspond with the Bandhus of 
the Mitakshara.* The Lords of the Judicial Committee had the advan- 
tage of being able to resort to this method, since an important passage 
from the Viramitrodaya — a digest which, as already observed, is often a 
full commentary on the Mitakshara — was accessible to them in a transla- 
tion given at p. 15 of the Becord ; and they very justly referred to it in 
order to show that this authority included " the maternal uncle " in the 
Bandhu list alleged by the Mitakshara. But it so happened that they 
had ground to suspect the correctness of the translation of this passage in 
one particular, and in consequence amended it hypothetically where it 
appeared to them to be at fault. Their conjecture was perfectly right ; 
but as this was the only passage of the kind from works of the Mitakshara 
school, on which they had to rely for this argument, it would doubtless 

* See Tagore, pp. 298, 299 ; Sanskrit text, Calc. 1837, pp. 155, 156 : 
.... vyavahitasakulyas tadabhave matuladih. 
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have been much more satisfactory had they been in possession of an 
authoritative translation of the work to which the passage belongs.* 

The third and most accurate course of all was to ascertain whether 
the author of the Mitakshara himself, by whose law the case was 
governed, elsewhere gave a definition of the term used by him, since, 
according to the first principle of interpretation, such a definition would 
necessarily remove all doubts. That the Lords of the Judicial Com- 
mittee and the learned judges below endeavoured to adopt this course 
also, it is needless to say ; but for the reasons already explained, the 
materials at their disposal did not enable them to arrive at anything like 
a safe conclusion. 

One obstacle that lay in their way arose from the fact, that Oolebrooke 
in his ' Two Treatises ' had accidentally varied the translation of the 
term Bandhu, and therefore made its identification in several places 
impossible. Thus in the Mitdkshard, II., 1, 2 ; 5, 3 ; 6, 1 and 2, and in 
Jimutavdhana, XL, 1, 4 ; and 6, 12, he had rendered bandhu ' cognate,' 
or ' cognate kindred'; but in Mitdkshard, II., 7, 1, c relations'; in II., 12, 
1 and 2, 'relatives'; in II., 11, 6, * kindred,' and 'relations'; and in 
Jimutavdhana, XL, 1, 5, ' kinsmen.' Had he not done so, the learned 



* The judgment says (p. 7) : — " After stating that the term ' Sakulya ' 
or distant kinsman found in the text of Mann, comprehends the three 
kinds of cognates, the commentator goes on to say, — ' The term cognates 
(Bandhus) in the text of Jogishwara must comprehend also the maternal 
uncles and the rest, otherwise the maternal uncles and the rest would be 
omitted, and their sons would be entitled to inherit, and not they them- 
selves, though nearer in the degree of affinity, a doctrine highly objection- 
able.' The passage as translated at p. 15 of the Becord has ( then they 
themselves,' in place of 'not they themselves.' If this be the correct 
reading, it would follow that even if the exclusion of the maternal uncle 
and others not mentioned in the text relied upon by the respondents from 
the list of Bandhus were established, they would still, as relations, be 
heirs, whose title would be preferable to that of the king." But oddly 
enough, at p. 24 of the Becord where a translation of the same passage 
from the Viramitrodaya occurs, the last words read : " and then they 
themselves, though never in the degree of affinity. A doctrine highly 
objectionable. Quoted from the Beermithodoya." According to the 
Sanskrit text of the Yiramitrodaya (Calc. 1815, p. 209, b. 1. 8) there can 
be no doubt that " not they themselves " is the correct rendering ; and 
that " never " is probably a misprint for " nearer " ; yet as it is a common 
occurrence in the Indian courts that Pan'dits consulted by the litigants 
differ in their rendering of the same text (compare also the note to p. 28) 
how is a judge, not knowing Sanskrit, to decide which rendering is 
legitimate ? 
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judges at Calcutta and the Lords of the Judicial Committee would have 
found that in its commentary on the verse where Yajnavalkya says that 
" in a case of disputed partition the truth should be ascertained by the 
evidence of relatives called jndti, relatives called bandhu, by (other) 
witnesses, written proof or separate possession of house or field," the 
Mitakshara * explains relatives called jnati, " bandhus on the father's 
side "; relatives called bandhu, " bandhus on the mother's side, viz. the 
maternal uncle and the rest."f And this definition of bandhu is sub- 

* II., 12, 2. 

f Jo/n., II., 150: vibhaganihnave jnatibandhusakshyabhilekhitaili, 
vibhagabhavana jneya gfihakshetrai& cha yautukaiH ; whereupon the Mit. 
in both Calcutta editions (1815 and 1829) remarks : vibhagasya nihnave 
'palape, jnatibhiH pitnbandhubhiH sakshibhir matuladibhir matribandhu- 
bhiH purvoktalakshanaiH, &c. ; in the Benares ed. (1853), vibhagasya 
nihnave 'palape, jnatibhiH pitfibandubhir matuladibhiH sakshibhiH pur- 
voktalakshanaih, &c. ; in the Bombay ed. (1863), vibhagasya nihnave 'pa- 
lape jnatibhiH pitfibandubhir matfibandhubhir matuladibhiH sakshibhiH 
purvoktalakshanaiH, &c. In the Benares edition the word mdtribandhubhih 
is evidently by mistake omitted before matuladibhiH; and in the Bombay 
edition the order of the text-words of Yajnav., jndti, bandhu, sdkshin, is 
more closely followed than in the Calcutta editions, where the order is 
jndti, sdkshin, bandhu. But unless in the latter editions this inversion 
is the printer's mistake only — which is very possible on account of the 
severing of sakshibhiH and purvoktalakshanaiH — it may have been in- 
tended to show that pitfibandhubhih is the explanation of jndtibhih, and 
mdtulddibhiJl, mdtribandhubhill, that of bandhubhih, whereas otherwise it 
might be supposed (as Colehrooke did), th&t jnatibhih had been left un- 
explained, and pitfibandhubhir matuladibhir matnbandhubhiH were the 
words explaining bandhubhih. That the former view, however, is the 
correct one, results from the following parallel passages in which the 
text of Tajn. is commented upon : Viramitrodaya (p. 223 a,L4, 5), 
•vibhagasya nihnave 'palape vibhaktamadhye kenachit kfite jnatibhiH 
pitribandhubhiH, bandhubhir matuladibhiH, sakshibhiH, &c. ; Vyavahara- 
Mddhaviya (MSS.), jnatayaH pitnbandhavaH, bandhavas tu matuladayaH 
(v. I. matnbandhavad cha; or without cha); Jimutavdhana (p. 359), 
prathamam jnatayaH sapiriaaH sakshinaH, taaabhave bandhupadopanitan 
sambandhinaH, tadabhava udasina api sakshinaH (comp. ' Two Treatises,' 
p. 237 ; ch. xiv., § 3). Hence Colebrooke's rendering of Mit., II., 12, § 2, 
" if partition be denied or disputed, the fact may be known and certainty 
be obtained by the testimony of kinsmen, relatives of the father or of 
the mother, such as maternal uncles and the rest, being competent 
witnesses as before described " — has to be altered into : " if partition be 
denied or disputed, the fact may be known and certainty be obtained by 
(the testimony of) relatives called jndti, viz. the bandhus on the father's 
side; or (that of) relatives called bandhu, viz. the bandhus on the 
mother's side, such as maternal uncles and the rest, or (other) witnesses, 
as before described." 
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stantially therefore the same as that given by the Mitakshara,* where 
it defines bandhu as "a Sapiri'da of a different family," f that is, a Sapiri'da^ 
on the mother's side. Nor doeft- Jimutav&hana differ on this point from 
the Mitakshara school, for when speaking of the sense in which Yajna- 
yalkya understood the word bandhu, he says,} "to intimate that the 
maternal uncle shall inherit in consequence of the proximity of oblations, 
as presenting offerings to the maternal grandfather and the rest, which 
the deceased was bound to offer, Yajnavalkya employs the term bandhu" 
But there are other passages, also, in the Mitakshar& which clearly 
show that its author did not intend to. quote the list of the three catego- 
ries of Bandhus as an exhaustive one. They are contained, however, in 
that portion of the Mitakshara not translated by Colebrooke. One of 
these had been supplied to the High Court at Calcutta for the purposes of 
the suit, but was singularly misunderstood by it. In Book II., v. 264, 
Yajnavalkya where speaking of co-traders lays down this rule ; " if one 
(of them) having gone to a foreign country, dies, let the heirs, the bdn- 
dhavas, jndtis, or those who have come, take the property ; and in their 
default the king." Whereupon the Mitakshara comments: "When of 
partners ' one who has gone to a foreign countsy dies/ then let ' the 
heirs,' that is, his son or other lineal descendants ; ' the bdndhavas,' that 
is, the relatives on the mother's side, viz. the maternal uncle and the rest ; ' the 
jiidtiSy that is Sapindas, except the lineal descendants ; ' or those who 
have come,' that is, the partners in business who have come from the 
foreign country, take his share ; and ' in their default,' that is, in default 
of ' the heirs,' &c, let the king take it."§ 



* II., 5, 3. 

f Bhinnagotranam sapiri'danam bandhusabdena grahanat. 

t XI., 6, 12. 

§ The translation of this passage as given by me above differs from' 
that which the Bengal Government had laid before the High Court, and 
it also differs from that tendered by the Appellant to the Court* The 
Becord (p. 97) says : 

" The words are, as translated by the Defendant, Respondent [i. e. the 
Bengal Government] :— 

" Text. — 'When one dies in a foreign country, let the descendants 
(Bundhoos), cognates, gentiles, or his companions, take the goods, or, 
in their default, the king.' 

" Commentary. — c When he who is gone to a foreign country, of those 
who are associated in trade, dies, then his share should be inherited by 
his heirs, •'. e. the son and other descendants, viz., (Bundhoos) cognates, 
t. e., those on the mother's side, the maternal uncle, and others, viz., the 
gentiles, t*. e., the Sapindahs, besides the son and other descendants, and 
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In this passage the High Court *at Calcutta declared " The words, 
maternal uncle and the rest," to be " an insertion over and above what is 
contained in the principal text as to Bundhoos "; and added: " Under these 
circumstances, as the translated passage refers to an exceptional state of 
things, it may be that the ordinary succession has been interfered with 
in a particular other than that above suggested, though the succession 
professes to follow the ordinary course in all other particulars save one."* 

It need scarcely be observed that there is not the slightest ground 



those who are come, i. e., those among them associated in trade, from a 
foreign country, or in their default, the king shall take.' " 

No wonder that the Appellant objected to this jumble of words, where 
in the ' Text, 9 ' Bundhoos* would be an explanation of 'descendants/ 
instead of 'cognates'; and in the Commentary, too, 'Bundhoos' and 
' gentiles' are made to explain the same word 'descendants'; and the 
word ' besides ' is intended for ' except.' But neither is the Appellant's 
version unobjectionable. It is given after the foregoing quotation, by 
the Kecord, in these words : 

" Text. — A person having gone to a foreign country, his goods would 
be taken by hjs heir, and those related through a Bundhoo, or to a Bundhoo 
or agnatic relation, or person returning from that country. In default 
of heirs, the king will take." And his translation of the Commentary 
of the Mitakshara is as follows : 

" When a person from amongst the persons trading in fellowship, 
or common stock, goes to a foreign country and dies there, his share 
will be taken by his heir, ». e. offspring, t. e. son and other offspring, 
Bundhoos, relations on the mother's side, maternal uncles, and the rest, 
or others, agnatic relations, that is to say, Sapindas, other than offspring, 
or by those coming back. Those who amongst the co-traders return 
from a foreign country, shall take ; in default of them, the king." 

If this version were correct (I am not here alluding to the last 
sentence which is perhaps misprinted for "... . coming back ; viz. 
those who . . . ."), the text of Yajnavalkya would treat of persons who 
are *' related through a Bandhu, or to a Bandhu" while the commentary 
of the Mitakshara would speak of Bandhus only; and as the words 
" related through a Bandhu, or to a Bandhu" are meant for Yajnavalkya's 
word bdndhava, it would follow that relatives called bdndhava are more 
distant heirs than those called bandhu. Nor should I feel surprised 
if possibly a doubt of this kind had some influence on the High Court, 
when, as we shall see, it founded a very strange theory on this passage. 
But bdndhava, though a derivative of bandhu, has absolutely the same 
sense as the latter, as results, not only from all the law-commentaries, but 
also from the grammatical Gaiia prajfiadi to Pdnihi V. 4, 38. — Here then 
are two litigants, both differently rendering ike same important text to 
which they appeal ; and a Law Court, unable to examine this text in the 
original, is to decide which of them is right, or whether both are wrong ! 

* Becord, p. 98. 
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for such a theory ; and the judgment of the Judicial Committee of the 
Privy Council very justly remarks (p. 7) : " Their Lordships cannot 
admit the reasonableness of this hypothesis, and think that even on the 
Mitakshara the question under consideration is at least uncertain." Yet 
instead of affording absolute proof that the definition here given by the 
Mitakshara of the term bdndhava or bandhu is in accordance with the 
definition which the same work everywhere gives when it thinks proper 
to paraphrase the word bandhu, and that consequently no new definition 
was here intended for an " exceptional state of things," the judgment 
of the Judicial Committee proceeds to fortify its position by the passage, 
above alleged, from the Viramitrodaya, and therefore does not remove 
the doubt whether the Mitakshara itself countenanced the theory objected 
to or not. 

Tet one such definition of bandhu, literally agreeing with that in the 
passage just quoted, might have been found in the passage mentioned 
before ;* and another, occurring in another, untranslated portion of the 
Mitakshara^ is still more explicit ; for it distinctly refers to the very- 
passage in question, which contains the Bandhu list, and settles therefore 
even the last remnant of uncertainty. 

In Book III., v. 24, Yajnavalkya, treating of the season of impurity 
caused by the death of friends, says : " Purification lasts a day when a 
guru dies, or a boarder, a vedic teacher, a maternal uncle or a Brahman 
versed in one vedic school." On which words the Mitakshara remarks : 
" i Guru ' means a spiritual teacher ; ' boarder,' a pupil ; * vedic teacher,' 
him who explains the Yedangas. By the word i maternal uncle, 9 the 
relatives on the female side, viz. the bandhus of one's self, the mother's 
bandhus, and the father's bandhus are implied ; and who these are has 
been shown in (the commentary on) the verse of Yajnavalkya, which 
begins with the words, ' the wife and the daughters,' " f that is, on the 
very same verse, II., 135 (Coleb., p. 324), to which the whole commentary 
of Sects. 1-7 of ch. ii. of the Mitakshara, and consequently also that of 
Sect. 6 (Coleb., p. 352) belongs. 

In short, the maternal uncle, so far from being excluded from the 
Bandhus, is almost invariably named as the very type of the whole 
category; and what relative indeed on the mother's side could have 
a nearer claim to that title than he ? 

Now that in spite of such overwhelming evidence, even in one of the 



* P. 27, 1. 7. 

t Mdtulagrahaiienatmabandhavo matfibandhavaH pitfibandhava& cha 
yomsambaddha upalakshyante, te cha patni duhitara ity atra darsitaH. 
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clearest cases possible, any law-court could nonsuit a claimant simply 
because the mass of proof which would have supported his right, was not 
accessible in English to the judge, appears* to involve so anomalous 
a state of things that its continuance must be thought to be very unde- 
sirable. 

The best and most efficient means of remedying it would of course be 
a thorough acquaintance of the Indian judges with the original text of 
the Hindu law literature, and their ability to examine for themselves in 
the original language all the texts which may have a bearing on a case 
before them. Nor need such a remedy be looked upon as chimerical ; 
for the study of Sanskrit required for a legal training to this end would 
not imply more than the labour of a few years. 

But as some time might have to elapse before this object could be 
attained, it is at least to be hoped that the most immediate wants pointed 
out in this paper will be provided for by the competent authorities. 

A thorough revision of all the translations of Hindu law texts hitherto 
used in the Indian Courts should be undertaken at once, not in order to 
set them completely aside, but with the view of correcting their mis- 
takes while preserving all that is good in them, and of harmonizing their 
quotation of the same texts so as to render the identification of the latter 
possible. 

And, besides, the most important works, as yet accessible only in 
Sanskrit, should be translated into English, so that at least the whole of 
Yajnavalkya's Code, with the Mitakshara, the Yiramitrodaya, some com- 
mentaries of Jimutavahana's Dayabhaga, some of Baghunandana's Tattvas, 
the Niniayasindhu, the Dharmasindhusara, the principal treatises on 
Sraddha, impurity, and marriage, and those on adoption, should soon be 
within the reach of an English judge. 

The study of Sanskrit is now so successfully pursued in India, and 
native scholarship has already given such excellent proof of its mastery 
both of Sanskrit and English, that with united efforts in India itself, 
there would be no difficulty, within a few years' time, in accomplishing 
this greatly needed work. 
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APPENDIX to Page 18. 



The oldest Hindu lawgivers lay down the rule that members of a 
united family have a joint community of worldly and spiritual interests. 
Hence, according to them, their income and expenditure is conjoint ; they 
cannot individually accept or bestow gifts, or make loans ; nor can they 
reciprocally bear testimony, or become sureties for one another ; more- 
over, certain of their religious duties being undivided, one member of 
the family only is entitled and obliged to perform them for the rest. 
Accordingly, in doubtful cases it was held that partition of a family 
was proved, if it could be shown that all or any of these criteria of 
union were wanting. The requirements of an advancing civilization, 
however, led to a more definite explanation of this general rule. Trade, 
commerce, or similar causes, often compelling co-parceners to live away 
from home, or in different houses, the whole of their affairs could not 
be managed conjointly, nor could all their religious duties be performed 
in common. The difficulties, therefore, of determining from the criteria 
already alluded to whether a family was a divided or a united one, mul- 
tiplied in time, and the works of Colebrooke, Strange, Macnaghten, and 
Grady very justly dwell on them.* A more recent work, however, that by 
Mr. E. West and Dr. J. G. Buhler,f is not satisfied with admitting, as its 
predecessors had done, that there are difficulties which must be dealt 
with according to their merits and as they arise ; it summarily rejects aU 
the criteria or c signs of separation,' mentioned by the native authorities, 
as inconclusive, and consequently as devoid of value in a legal sense. 
" The will of the united co-parceners to effect a separation," the Editors 

* See Mr. Standish Grove Grady's ' Treatise on the Hindoo Law of 
Inheritance' (1869), where, in Sec. ix., pp. 415 ff., on ' Evidence of Par- 
tition,' all that relates to this subject is very carefully collected. See also 
the ' Manual of Hindu Law,' by the same learned author (1871), Sec. ix., 
pp. 273 ff. 

f A Digest of Hindu Law ; from the replies of the Shastris in the 
several Courts of the Bombay Presidency. Book II. Partition. Bombay, 
1869. As this work reached me after the foregoing paper had been read 
to the East India Association, the translation of the chapter of the Yira- 
mitrodaya " On a woman's separate property," contained in its Appendix 
(pp. 67 ff.), was then unknown to me, and has to be added to the trans- 
lation of Hindu Law Texts enumerated at pp. 5 and 6. 
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of this Digest say,* " may be (1) stated explicitly; (2) or implied. As to 
express will it may be evidenced by documents or by declarations before 
witnesses . . . ." And " as to implied will/' they continue,! " the Hindu 
authors are prolix in their discussions of the circumstances, from which 
separation or union may be inferred. According to them the ' signs' 
of separation are : — (a) the possession of separate shares ; (6) living and 
dining apart; (c) commission of acts incompatible with a state of union, 
such as trading with or lending money to each other, or separately to 
third parties, mutual gifts or suretyship. They add also giving evidence 
for each other, but from this in the present day no inference can be 
deduced, (d) The separate performance of religious ceremonies, i. e. of 
the daily Vaisvadeva, or food-oblation in the fire preceding the morning- 
meal ; of the Naivedytf, or food-oblation placed before the tutelary deity ; 
of the two daily morning and evening burnt-offerings ; of the &r&ddhas, 
or funeral oblations to the parents' manes, &c." The Editors then add : 
" None of these signs of separation can be regarded as, by itself, conclu- 
sive" ; and again they say \\ " As no one of the marks of partition above 
enumerated can be considered conclusive, so neither can it be said that 
any particular assemblage of these alone will prove partition. It is in 
every case a question of fact to be determined like other questions of fact, 
upon the whole of the evidence adduced, circumstantial evidence being 
sufficient." 

But here it must first be asked what the Editors of this Digest call 
' evidence ' in addition to that admitted by them as such under the head 
of " express will " ? For, if none of the evidence afforded by the i signs of 
separation/ — whether this evidence be taken by itself or combined, — can, 
as they assert, establish a proof of partition, what evidence is there left 
but '•' documents " or " declarations before witnesses " ? § Yet as denial 
of separation, and litigation ensuing on it, will rarely occur when the party 
interested in the denial knows that his opponent is in possession of a 
partition deed, or can produce witnesses before whom the intention to 
separate has been formally declared, and as under such circumstances 
it will offer no difficulty to a judge, while, on the other hand, the cases 
presenting a real difficulty will just be those in which no documentary 
or other evidence of a similar nature exists, — it is hard to appreciate 
the value of the advice which the Editors afford in their last quoted 
words. But as the most striking part of their statement consists in the 
summary rejection, as legal proof, of all and each of the " signs of separa- 



* Introduction, p. xii. f P. xiii. 

% P. xv. § P. xii. 
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tion," — whereas some of these are so strongly relied upon by the native 
authorities, and have been so cautiously spoken of by Colebrooke, Strange, 
Grady, and other European writers of eminence, — it will not be inex- 
pedient to inquire whether in this matter a judge may henceforth feel 
entitled to dispense with a knowledge of all that is stated on this point 
in Hindu works, and simply content himself with endorsing the opinion 
of the Editors of the Bombay Digest. 

One of the most prominent " signs of separation," as we have seen, is 
based on religious grounds. It concerns the joint or separate performance 
of certain religious rites, some of which are mentioned in the quotation 
just given from the Bombay Digest. In regard to the legal irrelevance 
of these, the Editors of this Digest even grow emphatic. " The separate 
performance of the Vaisvadeva sacrifice, of Sraddtias and other religious 
rites," they say,* " is still less conclusive," viz. than the " living and dining 
apart " previously spoken of and declared by them to be " not conclusive of 
the fact " of separation. They seem to arrive at this inference from the 
interrogatory connected with a case to which they refer, and from a 
passage of a native authority to which they point, as forming part of their 
remarks on this case. 

The case is that reported by them at p. 58. It gave rise, on the part 
of the Court, to the following amongst other questions : " He [viz. the 
son of an elder wife] was in the habit of performing the sacrifice called 
Vaisvadeva on his own account. Should he be considered a separated 
member of the family? and can any man whose food is cooked sepa- 
rately perform the ceremony, or is it a sign of separation ? " Upon 
which the Pariflit so questioned replied :f " Those members of a family 
who individually perform the ceremonies of Vaisvadeva and Kuladharma, 
and have signed a Farikhat, may be considered separated. It does* not 
appear from the Shastras that the elder son of a person is obliged to per- 
form the Vaisvadeva on his own account, although his father and step- 
brother are united in interests and he himself lives and cooks his food 
separately in the same town without receiving the share of his ancestral 
property. A person may, however, perform the ceremony by the permis- 
sion of his father." 

On this reply of the Pari'dit the Editors again observe: J "The 
Shastri is right in not considering the separate performance of the 
Vaisvadeva as a certain sign of ' partition,' though it is enumerated in 
the Smfitis among these signs. The general custom is, in the present 
day, that even undivided coparceners, who take their meals separately, 

* P. xiv. f P- 59. J P. 60. 
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perform this ceremony, at least once every day, each for himself, because 
it is considered to purify the food." But here it may be observed that all 
the Pari'dit really said was, that when a man lives and cooks his food 
apart from his father and stepbrother who are united, it does not appear 
from the Shastras that he is obliged to perform the YaiSvadeva on his own 
account; and what follows therefore from his words is, that if, living 
apart from his relatives, he were obliged to perform the YaiSvadeva, such 
an obligation would prove that there was no union between him and the 
relatives named. The real drift of his answer, therefore, was not to show, 
as the Editors suppose, that the separate performance of the Yaisvadeva 
was in no case a " certain sign of partition," but to recommend to the 
Court the investigation of the fact whether the person in question was or 
was not "obliged" to perform this ceremony separately from his relatives. 

In a note on the word Yai6vadeva the Editors had previously said * 
that " this ceremony is performed for the sanctification of food before 
dinner," and after the words above quoted (" because it is con- 
sidered to purify the food "), they continue : " We subjoin a passage on 
this point from the Dharmasindhu : j- (Dharm. f. 90, p. 2, 1. 3 and 6 
Bombay lith. ed.) : juhuydt sarpishdbhyaktair grihye 'gnau laukike f pi vd, 
yasminn agnau packed annara tasmin homo vidhiyate. Avibhaktdndm pdka- 
bhede priihag vaiSvadevaH kHtdkrita iti bhdftojiye ; ' Rice mixed with clari- 
fied butter should be offered in the sacred domestic fire, or in a common 
fire. The oblations (at the Yaisvadeva) should be made in that fire, with 

which the food is cooked Bhatfojidikshita declares that, 

if members of an undivided family prepare their food separately, the 
VaisVadeva-offering may be performed separately (in each household) or 
not." 

Their remark, however, regarding the purpose of the Yai6vadeva, as 
well as their quotation from the Dharmasindhusara and their translation 
of it, are very inaccurate. For, as will presently be seen, the Dharma- 
sindhusara states that the object of the Yaisvadeva is the consecration of 
one's self and of the food ; whereas the Mitakshara, in commenting on 
Yajnavalkya, I., v. 103, altogether contests the doctrine that the Y. is 
intended for the consecration of the food, and after some discussion on 
this theory, arrives at the conclusion that it solely concerns the (spi- 
ritual) benefit of the person performing it. And as in quoting from the 
Dharmasindhusara the Editors in the beginning of the passage alleged 



* P. 69. 

\ An abbreviation, by the Editors, of Dharmasindhusara, which is the 
fall name of the work meant, by KSMndtha. 

d 2 
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have left out half a verse which essentially belongs to it, while before the 
words ascribed to Bhat'tqji they have omitted another material portion 
of the text, their translation is not only incorrect, bnt the very ground 
on which the author of the Dharmasindhusara adduced Bhat'foji, has been 
misunderstood by them.* But even supposing that all the remarks of 
the Editors on the Vaisvadeva were correct, they would still not prove 
anything in respect of the legal inconclusiveness of " Sraddhas and other 
religious rites," all of which are included in their sweeping assertion 
which sets these rites aside for the purpose of legal evidence. 

As the object of this paper, however, is not to correct the mistakes 
of any individual writer, but to show how necessary it is that a judge 
should examine for himself all that the native authorities teach in regard 
to questions that may come before him, and how the very replies of even 
the most learned Paii'dits may be conducive to fallacies — since the cor- 
rectness of a reply mainly depends on the correctness and pertinence 
of the question put, — I will, as an illustration of the difficulties 
which beset this subject, add a translation of a few passages from three 
works only, since even these will clearly prove, that the bearing of the 
performance of certain religious ceremonies on the question of union or 
division cannot be dispatched in the offhand manner implied in the ruling 
of the Bombay Digest. 

In treating of the daily religious duties of a Hindu the Dharma&in- 
dhusdra under the heading 'on the duty of the fifth division' (of a day 
divided into eight parts) contains the following passage : f 

" The Vaisvadeva is to be performed for the removal of (sins com* 
mitted in) the five Sunds. The five Sunds are the five places where injury 
may be done (to living beings) ; viz. the wooden mortar in which grain 
is threshed ; the stone slab on which condiments, &c, are ground with a 
muller ; a fire-place ; a water-jar, and a broom. J The commencement of 

* The essential words omitted before 'juhuydt' are: gfihapakvaha- 
vishyannais tailaksh4r4divarjitaiH, (juhuydt, &c.) ; and those which should 
have preceded, and are absolutely required at the quotation ' avibhaktdndm, 
&c.,' from Bhat'tbji, read: sa chayam vaisvadeva atmasamskar&rtho 
'nnasamsk&r&rthas' cha; ten&vibhaktanam p&kaikye pfithag vaisvadevo 
na, vibhakt&n&m tu p&kaikye 'pi havishy&ntarena pfithag eva, (ambhak- 
tdndm, &c.) For the translation of the whole passage, see p. 37, 1L 10 ff. 

t Dharmas., ed. Bombay (1861), III. A., fol. 95 b, 11. 7ff. 

J The object of the Vaisvadeva is similarly defined in a passage of 
£&t&tapa quoted in Raghunandana's Ahnikatattva (ed. Calc. 1834, vol. i., 
p. 251) ; and the five Buna's are frequently alluded to, e.g. in Mann, III., 
68, fWkar&chdrya's comm. on the BhagavadgitA, III., 13, and they are 
also defined in Anandagiri's and Sridharasv&min's gloss on the latter. 
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the Vaisvadeva is early (j. e. in the morning), not like that of the Agnihotra, 
late (i. e. in the evening) ; accordingly the resolve to perform it, as ex- 
pressed in the words : " early and late, the Vaisvadeva (should be per- 
formed ").* The five great sacraments are to be performed day by day ; 
and these are the sacrament of the Veda, that of the gods, that of created 
beings, that of the manes, and that of men. f The sacrament of the Veda 
has been already explained. \ Those who follow the ritual of the Rig- 
veda consider that the Vaisvadeva consists of the three sacraments of the 
gods, created beings, and manes. The sacrament of men is the giving 
food to men. An oblation of food cooked in the house and fit for 
sacrificial purposes,§ free from sesamum-oil, factitious salt, and such like 

* From Baghunandana (vol. i., p. 250) and similar works it results 
that the proper time for the performance of the V. is always during the 
day, and that the evening performance of this ceremony is permitted only 
under special conditions, as for instance when ' cooking ' takes place for 
the entertainment of a guest. Some authorities, moreover, absolutely 
forbid the repetition of the ceremony on the same day, whether by day 
time or in the evening. But compare p. 39, 1. 15. 

f These five mahdyajnas, ' great sacrifices ' or ' great sacraments,' are 
mentioned in the oldest works, e. g. in the Satapatha-Brahmaria (XL, 5, 
6, 1) — also quoted from this Brahmana in Sridatta's Acharadarsa — ; 
in Manu, I., 112, &c, Yajnavalkya, I., 102, &c. — Manu (III., 70) defines 
them as follows : " teaching (which, according to Kulluka, includes read- 
ing, viz. the Yedas) is the sacrament of the Veda ; offering rice &c. or 
water is the sacrament of the manes ; an oblation (of food) in fire is the 
sacrament of the gods ; presentation of food (viz. throwing ghee or rice, 
or the like, in the open air) to created beings, is the sacrament of created 
beings ; hospitality is the sacrament of men." 

J Viz. in a preceding portion of the text, here not translated. 

§ Substances, called havishya, or fit for sacrificial purposes, are fre- 
quently mentioned in ritual works, as in the Eatyayana Srauta Sutras 
(VII., 2, 2), or in works dealing with ritual matters, as in Manu, Yajna- 
valkya, &c. The Mitdkshard in its comment on Ydjn., I., 239, names as 
such: rice of different varieties, barley, wheat, kidney-beans of two 
varieties (phaseolus mungo and phaseolus radiatus), wild grain (wild 
roots, or in general such food as forms the diet of an ascetic), a black 
potherb called kdlaSdka, mahdialka [explained as a kind of fish ; Wils. : a 
prawn or shrimp], cardamoms, ginger, black pepper, asafoetida, molasses, 
candied sugar, camphor, rock-salt, sea-salt, bread-fruit, cocoanut, the 
plants called Jcadali and badara, the produce of a cow, — viz. milk, curds, 
butter, or other preparations made of her milk, — honey, flesh, &c. On 
the other hand, as substances unfit for sacrificial oblations the Mitdkshard 
names : kodrava (paspalum kora), mamra (ervum hirsutum), chick-pea, 
kulattha (dolichos biflorus), pulaka, a legume called nishpdva, a kind of 
bean called rdjamdsha (dolichos catjang), the white pumpkin gourd, two 
kinds of the egg-plant (vdrttdku and vHhati), upodikd (basella rubra), the 
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(unsacrificial substances), and dressed with ghee, one should make in the 
(sacred) domestic fire, or the ordinary fire ; (for) the law ordains that such 
an oblation (should be made) in the fire with which a man cooks his food.* 
Since the Sraddha occurring at fixed periods is performed by (performing) 
the sacrament of the manes included in the Vaisvadeva ceremony, no 
entertainment of Brahmans takes place (as it would) on behalf of the 
Sraddha occurring at fixed periods. And since also the Sraddha, (due) on 
the day of new-moon, is performed by (performing) it (viz. the sacrament 
of the manes), Bhat'tbji says, that those who are unable to perform the 
Sraddha, due on the day of new-moon (regularly), should do so once (at 
least) in the course of a year. In the case of (impurity arising from) 
childbirth, the rule is that the five great sacraments are dropped. And 
this Vaisvadeva is performed for the sake of one's own consecration and 
that of the food.*)' Therefore amongst members of a united family when 
they cook (their food) in common, a separate performance of the Vai- 
svadeva (by each member) is not (allowed) ; but amongst members of a 
divided family, even when they cook (their food) in common, the Vai- 
svadeva (must be performed) separately (by each of them) with some sort 
of substance fit for sacrificial purposes. According to Bhat'tbji, amongst 
members of a united family, when the cooking (of their food) does not 
take place in common, the Vaisvadeva may be performed separately or 
not .J When no cooking (of food) takes place on the eleventh and 

shoot of a bamboo, longpepper, orris root, &atapushpd (anethum sowa), 
saline earth, ordure, factitious salt, a buffalo's-chounri, her milk, — curds, 
— butter, or other produce of buffalo's milk ; &c. — Compare also on the 
same subject Manu, III., w. 266 ff., the Vishnu-Puraiia, Book III., ch. 16 ; 
the Nirnayasindhu, I., fol. 13 ; Baghunandana, vol. i., pp. 70, 142 and 
250 ; &ridatta's JchdradarSa (Benares, 1864), fol. 56 a; &c. 

* The Acharadarsa (fol. 56 a) which quotes a passage to the same 
effect from Angiras, regarding the sacred and ordinary fire, adds : " the 
sense of this passage is : a man who maintains a sacred fire should cook 
his food and make the oblation, in this (sacred) domestic fire ; one who 
does not maintain such a fire, in the ordinary fire." 

■ See p. 35, 11. 31 ff. 

;: The words "aw oblation of food cooked in the house, &c." (p. 37, 11. 
10 ff.) till "performed separately or not" are the complete passage, repre- 
sented in the Bombay Digest by the words " rice mixed " till " performed 
separately (in each household) or not " (see above, p. 35, 1. 21-1. 27). The 
correctness of the last words " performed separately or not " might at 
first sight seem doubtful, since their value in Sanskrit is the compound 
TcHtakUta, and this word (according to Pan., II., 1, 60, not a Dvandva, 
but a Karmadharaya) would literally mean c done — not done,' •'. e. ' im- 
perfectly done,' or 'done as if not done,' i.e. ' done in vain.' That in the 
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similar days (of abstinence), the Vaisvadeva should be performed with 
grain (esp. of rice), milk, curds, ghee, fruits, water, and the like sub- 
stances. Let a man perform it with rice and so on, (throwing such 
substances) with his hand, — or with water, (throwing the latter) with his 
hollowed palms, into water ; but let him at the performance of the Vai- 
svadeva avoid kodrava (paspalum kora), chick-pea, the kidney-bean (pha- 
seolus radiatus), masura (ervum hirsutum), Jculattha (dolichos biflorus), 
and all factitious salt called Jcshdra and lavcvha. When a man lives 
abroad, the Vaisvadeva should be performed at his house by the instru- 
mentality of his son, priest, or other (proper substitute); and should 
there not be at his house such other (proper) agent he himself must per- 
form it abroad. Those who conform to the ritual of the Big- and Black- 
Yajur-vedas should perform it twice (a-day), according to the text which 
says : ' it should be performed by day and by night.' But if unable to 
do so, they may, at the same time, repeat it or perform (the day- and night 
Vaisvadeva) together.* The usual practice of followers of these two Yedas 
is to cook their food and perform the Vaisvadeva, in the ordinary fire." j* 

In the chapter treating of the religious duties of sons whose father is 
alive, the same work contains the following statement : J 

" Sons not separated from their father should not perform the Vaisva- 
deva separately ; for it is stated that c one who lives upon the cooking of 
(t. e. the food cooked by) his brother, is (like) one who lives upon the 
cooking of (i.e. the food cooked by) his father.' Hence, if the father 
maintains a sacred fire, even when the cooking and the Vaisvadeva are 
effected with the sacred fire, his unseparated sons, although they, too, 
maintain a sacred fire, should not perform the Vaisvadeva separately. 
Those who think that, in the absence of cooking, a fire becomes an 
ordinary one, may cook merely in order to consecrate their fire. But 
by members of a divided family the Vaisvadeva should be performed 



quotation from Bhat'tbji, however, the word has not this sense, but the one 
given it in the translation of the Bombay Digest, and in that above, 
follows not only from the sense in which the word JcHtdkHta is unmistak- 
ably used in other passages of the Dharmasindhusdra and Nivhayasindhu 
(since its meaning there becomes clear from the interpretations follow- 
ing it), but also from the injunction of JSvaldyana, which is analogous 
to that of Ehdtioji (see p. 41, 11. 21 ff.). 

* See note * of page 37. 

f There follows a description of the manner in which the V. is per- 
formed by members of the Vaishnava and other sects, of the rules relating 
to the Naivedya ceremony, and other detail which it is not requisite 
here to enter into. 

J Bombay ed. (1861), III. B., fol. 3 a, 11. 8 ff. 
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separately (by each of them). And since (according to the followers of 
the Kigveda-ritual*) the VaisVadeva consists of the three daily sacra- 
ments, viz. those of the gods, created beings and manes, those (who 
entertain this doctrine regarding the VaisVadeva), even if their father is 
alive, will perform the (daily) sacrament of the manes, forming part of 
the five great (daily) sacraments. To the followers of the Black- 
Yajnrveda, however, the five great (daily) sacraments are distinct from 
the VaisVadeva; they (consequently) perform the (daily) sacrament of 
the manes, if their father is alive, (only) when they are members of a 
divided family." 

In the chapter treating of those entitled to perform the &rdddha, the 
same work says :f 

" The son of. one's own body has the preferential duty (and right) to 
perform the annual and other Sraddhas and the funeral ceremonies which 
take place immediately after death. If there are several such sons, the 
eldest has this duty (and right) ; on failure of him, or if he is not present, 
or if his right has lapsed through having become an outcast or similar 
(disqualifications), the eldest after him. The statement, however, (made 
elsewhere) that in the absence of the eldest the youngest has always this 
right, not the sons between them, is without authority. Hence, if sons live 
in a state of division, the eldest, after having received from the younger 
(brothers) the (necessary) property, should perform all the funeral rites 
up to that called Sapiri'dana.J But the annual and other Sraddhas each 
of them must perform separately. If, however, sons live in a state of 
union, even the annual and other Sraddhas must be performed by one of 
them only. (Still) since what is done by one (member of a united 
family) accrues to the benefit of the rest, all the sons should keep such 
rules as the observance of chastity, the not touching another person's 
food,§ and similar ones. If sons do not live in the same place, whether 
they stay in different countries or in different houses, each of them 
should perform the annual and other sraddhas separately, even if they 
are members of an undivided family.' 



* See p. 37, 11. 7 ff. 

t HI. B., fol. 4 a, U. 10 ff. 

J That is, inclusive of the first sixteen Sraddhas which end with the 
Sapiii'dana, also called Sapindikarafia. 

§ Ydjnavalkya, III., 241, classes 'feeding on others' amongst the 
crimes, called upapdtaka, which are only a degree less than the mahdpd- 
taka, or most heinous offences. Manu, III., 104, foretells parasites that, 
after death, they will become the cattle of their hosts. 

The rest of this chapter regulates the rights of younger sons in the 
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In the important chapter on the Sraddha itself, under the head of 
" settled rules relating to members of a divided and an undivided family" 
the same work, after a general reference to previous statements, has the 
following : * 

" Of brothers and other members of a family, divided in property, all 
the (religious) duties are separate. But that the funeral ceremonies and 
the sixteen sraddhas up to the Sapin'dana (which are performed during 
the first year after a death) should be performed by one of them only, 
has been already stated. f Yet if members of a family are undivided, all 
such acts as may be done without (spending any) property, e. g. bathing, 
the Sandhya-devotion, the sacrament (t. e. reading) of the Vedas, mut- 
tering of prayers, fasting, reading the Puranas, are done (by each of 
them) separately; whether such acts recur at regular periods, or are 
occasional, or (purely) voluntary ; separately, also, such ceremonies of 
regular recurrence, enjoined by vedic or traditional works, as are performed 
with fire. Another view founded on the teaching of Katyayana and 
others is, that 'one who lives on the cooking of a brother is (like) one 
who lives on that of a father.' Of the five great (daily) sacraments those 
of the gods, created beings, manes, and men} should be performed by 
the eldest (brother) only. If the cooking is done separately (by members 
of a united family) those who conform to the rules of Asvalayana, say 
that the separate performance of the Vaisvadeva (by each member of 
such a family) is optional.§ Since, if the eldest (brother) does not per- 
form the Vaisvadeva, it is (the duty) of a younger (brother) to perfect 
the cooking (of the food by means of this ceremony), some enjoin that 
before eating, some of the food should be thrown by him into the fire, and 
some given to a Brahman. The worship of the (tutelary) gods may be 
performed (by each of them) separately, or (by all of them) conjointly. 
The annual eraddhas, those performed on the day of new-moon, at 
the sun's entrance into a new sign, eclipses, and similar Sraddhas should 
be performed by the eldest only. The Sraddhas, also, performed in holy 
places (e.g. of the Granges) and those of the same category should be 
performed by one member only of an undivided family, if all the 
members happen to be together (in the place), but separately, (by each 
member) if they happen to be in different places. The same rule applies 

absence of the eldest, and in their absence those of other members of 
a family successively to perform the Sraddhas. Its importance regarding 
the rights of inheritance, requires no remark; but as these rights do not 
concern the present paper, no further extract on this point is here given. 
* * ni. B., fol. 37 5, U. 5 ff. f See p. 40, 11. 20 ff. 

$ See p. 37, U. 4 ff. § Compare p. 38, 11. 20 ff. 
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to the Sraddha, which is performed at (the holy city of) Gaya* (in 
Behar). As regards sacrificial ceremonies, at which voluntary gifts are 
made, and which can be effected only by means of (spending some of the 
family) property, the right of performing them depends on the assent of 
the brothers and other (members of the united family). The Sraddha 
on the 13th day of the dark fortnight of the month Bhadra, which is under 
the asterism Magha, it is stated, should be performed separately by each 
member (of an undivided family)." * 

The work from which these passages are taken, is a compilation from 
other works, among which it prominently names the Nirnayasindhu, com- 

* Compare for the Sraddhas to be performed at holy places and the 
13th of the dark fortnight of the month Bhadra, also the following 
passages from Wilson's translation of the Vishtiu-Purdtia (III., 14, w. 
17-19) : "He who, after having offered food and libations to the Pitris, 
[manes] bathes in the Granges, Satlaj, Vipasa (Beas), Sarasvati, or the 
Gomati at Naimisha, expiates all his sins. The Pitris also say: * after 
having received satisfaction for a twelvemonth, we shall farther derive 
gratification by libations offered, by our descendants, at some place of 
pilgrimage, at the end of the dark fortnight of Magha ' " ; and (ibid., 111., 
16, w. 17 ff): "In former times, O king of the earth, this song of the 
Pitris was heard by Ikshwaku, the son of Manu, in the groves of Kalapa : 
c Those of our descendants shall follow a righteous path, who shall reve- 
rently present us with cakes at Gaya. May he be born in our race who 
shall give us, on the thirteenth of Bhadrapada and Magha, milk, honey, 
and clarified butter." (Wilson's Works, vol. viii., pp. 170 and 197.) As 
pointed out by the editor, the phrase " for a twelvemonth " is in the Sans- 
krit text represented by varshdmaghd; and the phrase "on the thirteenth 

of Bhadrapada and Magha" by trayodaSim varshdsu cha maghdsu 

cha. But the former being rendered by Sriratnagarbha : aparapaksha- 
maghdtrayodaSi, and the latter : varshdsu, bhddrapade, maghdnakshatre 
trayodaSim, it would be better to substitute for them : " on the 13th day 
of the dark fortnight of the month Bhadra, which is under the asterism 
Magha." — The sanctity of this day and its appropriateness for the 
performance of the Sraddha already result from Manu, III., 273 

and 274, where the same expression — trayodaSim varshdsu cha 

maghdsu cha ' occurs, and is interpreted by Kulluka to v. 273 : varshdkdle 
maghdtrayodaSydm 9 and to v. 274 : bhadrakHshiiatrayodaSi ; also from 
Ydjnavalkya, I., v. 260 : where the words varshdtrayodaSydm maghdsu are 
explained in the same manner by Vijnanesvara : bhddrapadakrisMatrayo- 
daSydm maghdyuktdydm.— Compare also Sir W. Jones, on the lunar year 
of the Hindus, As. Bes., vol. iii., p. 292. Besides these verses, other quo- 
tations relating to the same subject, from Sankha, Sdtdtapa, and others, 
occur in Jimut., III., 1, 18, in Baghunandana's Tithitattva (Calc. ed. 1834, 
vol. i., pp. 75, 160), in the Nirnayasindhu (II., fol. 42 a, 5), Dharmas. (II., 
fol. 31 b), &c, which also show that each member of a family, whether 
divided or undivided, must for himself perform this particular Sraddha. 
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posed by Kamaldkara, in the year 1611, P. C* As the latter is held in 
especial esteem by the Mahrattas for whose benefit, it seems, the Bombay 
Digest was chiefly intended, I will add a translation of its chapter: 
" On the settled rules relating to members of a divided and undivided family" 
which likewise forms part of its section on the Sraddha.f It runs 
thus: 

" The PHthvichandrodaya quotes these words of Marichi : • If there 
are many sons of a father who live together, all that is done with the on- 
divided (family-) property, by the eldest, the rest consenting, must be 
(considered as) done by all of them.' These words mean that, though the 
eldest is the agent, all of them share in the result (of his acts). There- 
fore such religious rules, as the observance of chastity, &c, must be kept 
by every one of them, since they consecrate the persons who obtain the 
result. And this applies also to re-united members of a family, on 
account of the analogy (that exists between them and members of a united 
family).} 

" The Mitdhshard quotes these words of Ndrada : ' The religious 
duty of unseparated brethren is single ; when partition has been made, 
even the religious duties become separate for each of them.' § VHhaspati 
also says : ' Of members of a family who live (together and) cook (their 
food) in common, the sacraments of the manes, gods and twice-born should 
be single ; of those who are divided, they should be performed in each house 
separately.' || Though in this last text, no exception being mentioned, the 
prohibition of a separate performance (of religious acts) in an undivided 
family would also (seem to) obtain for such acts as the reading of the 
Yedas, the Sandhya devotion and the like, it (nevertheless) merely relates 
to the performance of the Sraddha, Yaisvadeva and other ceremonies 



* This date is given by the author himself at the end of his work, in 
the words : vasu ( = 8) fitu ( = 6) fitu ( = 6) bhu (1) t. e. 1668 of the era of 

\ff lrpftTYifldlt Vft 

t Ed. Bombay (1857), III. B., fol. 65 a, 11. 4 ff. 

J This passage also occurs in the same chapter, fol. 8 b, 11. 11 ff. 

§ Mit., ch. ii., sec. xii., § 3. — The same quotation also occurs in the 
Viramitrodaya, Oalc. ed., p. 169 b, 223 a; the Vivddachintdmani (ed. Calc. 
1837), p. 162 (Colebrooke's translation of this passage in the Mit., and 
that of Tagore p. 311 in the Yiv. materially differ from one another) ; in 
the Smritichandriha (Calc. 1870) p. 8, Vyavahdramayukha, ch. iv., sec. vii., 
§ 28 (Borradaile's translation being the same as Colebrooke's), and in 
other Digests. 

|| This quotation also occurs in the Vivddach., p. 125 (Tagore, p. 227) ; 
Viramitrodaya, f. 172 a, 222 b ; KulluJca to Manu, IX., Ill ; Ddyahaumudi 
( Calc. 1827), p. 28 ; Smfitichandrihd, p. 8 ; &c. 
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which can be effected only by (spending some of the family) property ; 
for such property haying more than one owner, one (member of the family 
alone) would not be entitled to spend it. All snch acts, however, as may 
be done without (spending any) property, e. g. muttering prayers, fasting, 
the Sandhya devotion, reading the Vedas and Puranas, whether such acts 
recur at regular periods, or are occasional, or (purely) voluntary, each 
member is competent to perform separately (for himself). For there 
being no expenditure of property, no consent (of the rest) is required ; 
and consequently the words (before quoted) 'with the undivided (family-) 
property' cannot apply to such acts. And this conclusion also results 
from the following text of JSvaldyana as quoted in the Prayogapdrijdta : 

* Amongst twice-born men who cook (their food) in common there should 
always be separate the sacrament (or reading) of the Vedas, the Agnihotra, 
the worship of the gods, and the Sandhya devotion. 9 (In this passage) 
Agnihotra signifies such ceremonies of regular recurrence, enjoined by 
vedic or traditional works, as are performed with fire. For (the right 
of each member of a family to fulfil) these duties (separately) is logic- 
ally analogous to the right acquired by the consent of the rest. The 
SradcLha of the father, and other acts of regular recurrence which have 
the same consequence (for all the members of a family) a single 
(member) is entitled to perform even without the consent of the rest ; 
for it is said:* 'Even a single (member) of a family may conclude a 
donation, mortgage, or sale, of immovable property, during a season of 
distress, for the sake of the family, and especially for pious purposes/ 

* For pious purposes,' means, according to Vijnanesvara,t for the per- 
formance of indispensable duties, viz. the Sraddha of the father, or the 
like. 

" But some maintain that even of members of an undivided family, if 
they cook (their food) separately, and if they stay in different countries, 
each has to perform separately (for himself) the Sraddhas on the day of 
new-moon and the annual Sraddhas ; for Hdrita has said : ' If undivided 
brethren cook their food separately, each of them should also perform 
separately the Vaisvadeva and the other Sraddhas '; and Yama : ' If a son 
who is not separated (from the family) stays in a foreign country, he 
should perform (for himself) separately the Sr&ddha of the father on the 
anniversary of his death, and the Sraddha on the day of new-moon.' 

* By Vfihaspati, according to the Batnakara (as quoted by Colebrooke) 
on the MU. 9 ch. L, sec. i, § 28. Comp. also the Viram., £181 a ; Vivddaeh., 
p. 161. 

t Mit., ch. i., sec. i., § 29. 
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" If (the drift of) these texts is properly considered, their sense (will 
be found to be) this : Of the five great (daily) sacraments, the eldest 
should with the consent of the other (members) of the family perform the 
sacraments of the gods, created beings, manes and men ; for also Vydsa 
has said: 'Food should never be eaten without previously making a 
sacrificial offering, and presenting a first (portion) of it (to a Brahman) ; 
amongst members of an undivided or re-united family what is done even 
by a single (member) is done (by all)/ But if one's food has been pre- 
pared without the eldest (member) having performed the Vai6vadeva, he 
may eat it after having silently thrown some of it into the fire. For, 
where treating of the rights of members of an undivided family the 
Ptithvicfyandrodaya quotes this passage from Oobhila: ' Whose food in 
the family is first ready, he may eat it after having put a certain portion 
of it into the fire, and given a first (portion) of it to a Brahman.' Again, 
jSvcddyana mentions the ceremonies which (members of a divided family) 
should perform separately when they cook their food separately ; and also 
separately when they cook it in common ; (his words are) :* ' Of members 
even of a divided family, if they live (together and) cook (their food) in 
common, one, the master (of the household), should perform the four 
(daily) sacraments which (in the order of the five f) are preceded by the 
sacrament of speech. But men of the twice-born classes, whether mem- 
bers of an undivided or a divided family, if they cook (their food) 
separately, should, previous to taking it, each separately perform these 
sacraments day by day. 9 The sacrament of the Veda, the Sandhya 
devotion, bathing, the sacrament of the manes, and the like ceremonies 
are for the reason stated, performed separately (by each member) ; but on 
account of the two texts quoted, the worship of the gods either in common 
(by one) or separately (by each member) ; the Sraddhas on the day of 
new moon, at eclipses, &c, by one member only ; the Sraddha at holy 
places, and similar Sraddhas by one only, if all the members of the 
undivided family happen to be together (in the place), but separately (by 
each member), if they happen to be in different places. And so likewise 
the Sraddha which is performed at Gaya. For Hemddri quotes this 
passage from the Kdrmc^PurMa : • Many well conducted and excellent 
sons must be wished for;. (for) if one of their number goes to Gaya, 
we are saved by him, and he enters upon the highest path.' J 



* Compare the same passage in the subsequent extract from the 
Yyavaharamayukha ; p. 47, 11. 33 ff. 
See p. 37, 11. 4 ff. 
The first portion of this quotation ('many' till 'Gaya') occurs 
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r u As regards voluntary acts, such as sacrificial offerings connected 
with the making of gifts, and the like, the right of performing them 
depends on the assent of the other (members of the family) ; that of 
muttering prayers and performing similar acts which entail no expen- 
diture of property exists without (such) assent. Apardrka quotes 
these words of Paifhiwm : ' The annual and similar Sraddhas should 
be performed separately by each member of a divided family; but 
if performed by one member of an undivided family, it is as good as 
if they were performed by all of them.' That the monthly Sraddhas, 
which precede the annual Sraddha, must be performed conjointly (by 
the whole family), Laghu-Hartia has declared in these words : i The 
sixteen Sraddhas which end with the Sapiiidana, sons should not per- 
form (each of them) separately ; nor ever, even when divided in property.' 
The Sapiiidana here implies a monthly Sr&ddha ; for this results from * 
the words of Vydsa : ' After the year (following the death of the father) 
the eldest (son) should perform the Sraddha before the assembled family ; 
but after the Sapiiidana (has been accomplished) each son should perform 
it separately.' And USanas says : ' The • new ' &rdddha* the Sapiridana, 
and the sixteen sraddhas should be performed by one member of the 
family only, even if the latter is divided in property ; but the Sraddha 
on the 13th day of the dark fortnight of Bhadra, which is under the 
asterism Magna f should be performed separately by each member even 
of an undivided family'; as has been already mentioned. J But when 
Vriddha-VcmsMha says, * the monthly Sraddha, the ceremony of setting 
a bull free, and the Sapiiidana should be performed by the eldest, as 
well as the first annual Sr&ddha ', — his injunction is without authority. 
In the .ParisisMha of the Bigveda ritual (it is said that members of a 
family) should perform the ' new ' Sraddha conjointly." 

With these extracts from the Dharmasindhusara and its predecessor, 
the Nirnayasindhu, it will now be expedient to compare the law on this 
matter as laid down by the principal authority of the Mahrattas, the 
VyavaMramayukha. It is contained in the following passage. § 

with some variation in the Bamayana (ed. Bombay, 1861), II., 107, v. 13 ; 
and is quoted also by several treatises on adoption, the Dattakakaumudi, 
Dattakasiddhantamanjari, &c. 

* The c new ' Sraddha (iiavasraddha) is the collective name of the 
ceremonies which begin on the first day after a death, and end on the 
tenth (comp. Dharmas., III. B., fol. 7 &, 1. 9). 

" MaghdtrayodaSi ; see note * of page 42. 

; : Viz. III. B., f. 8 b, and f. 9 a, where the same quotations from 
Laghu?Hartta and USanas occur. 

§ Ch. iv., sec. vii., § 28-§ 33. Consistently with the opinion ex- 
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" Ndrada says : * * The religious duty of unseparated brethren is 
single ; when partition has been made, even the religious duties become 
separate for each of them.' Here the term ' unseparated ' is intended to 
denote the chief topic (treated of), whilst ' brethren,' on account of its 
(merely) qualifying the former, is not to be taken in its literal sense. 
Therefore in an unseparated family, even if it consists of a father, grand- 
father, son, son's son, paternal uncle, brother, brother's son or other 
(relatives), their religious duty is single. 

" Here again, though conjointness of an act, in regard to its various 
stages, follows as a logical consequence if there is sameness of place, 
time, agency, and so on, an express text would cause such conjointness to 
cease, if the agency is not the same, though (it is) that of members of 
an undivided family. Hence all those religious duties, enjoined by vedic 
and traditional works, which are fulfilled by means of fire, even of 
unseparated (brethren) are separate for each (of them), since they are 
different according as different kinds of fire would be connected (with the 
ceremony). Even so the Sraddha of a paternal uncle, brother's son, &c, 
at the day of new moon and other (seasons) is separate by reason of the 
separation of the deified person (from the pdrvwha rite) ; but the Sraddha 
of brothers (dying) without (maintenance of) a sacred fire is performed 
by one and the same act, because all the deified persons are conjoint. 
Again, by residence abroad and the like (causes), there being a difference 
in the places (where members of a family live, the Sraddhas are to be 
performed) separately (by each member) ; the ceremonies also performed 
with fire are separate for those who maintain a sacred fire. But the 
worship of the household deities, the Vaisvadeva and similar ceremonies 
are performed (conjointly) by one and the same act. Hence Sdkala says : 
c Of those who live (together and) cook (their food) in common, there is 
but one worshipping of the deity in the house, and but one Vaisvadeva ; 
in a family of divided brethren these acts are performed in each house 
separately.' 

" As for the text, however, of Asvalayana, as quoted in the Parijata, 
which says : ' Of members even of a divided family, if they live 
(together and) cook (their food) in common, one, the master (of the 
household), should perform the four (daily) sacraments, which (in the 



pressed at p. 31, in the translation that follows, as much as possible has 
been retained of Borradaile's version; several portions of the latter, 
however, had necessarily to be altered, as not correctly rendering the 
sense of the original 
* See p. 43, 11. 17 ff. 
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order of the five) are preceded by the sacrament of speech ; but men of 
the twice-born classes whether members of an undivided or a divided 
family, if they cook (their food) separately, should, previous to taking it, 
each separately perform these sacraments day by day ' ;* — this text has 
reference to members of a re-united family ; for that such is its import, 
follows from the words ( of members even of a divided family, if they live 
(together and) cook (their food) in common,' and from the words ' whether 
members of an undivided or a divided family.' 

" Therefore if there be a separate cooking of food, as is sometimes the 
case, amongst members of a re-united family, their great (daily) sacra- 
ments are separate. ' Sacrament of speech' is 'the sacrament (i.e. the 
reading) of the Veda.' The phrase ' those (sacraments) which are pre- 
ceded by the sacrament of speech ' is represented (in Sanskrit) by (one 
word which is) a Bahuvrihi (or possessive) compound of the class where 
the quality expressed by it (as the predicate of something else) is not 
intended for the (i.e. the essential) quality (of the latter); for were 
this compound meant to convey such an (essential) quality, the words 
' preceded by the sacrament of speech ' would yield no sense, since there 
would then be no cause for excluding the first (sacrament) ; whereas it 
logically follows that the four (sacraments only) are here xneant.f 

* See p. 45, 11. 17 ff. 

f The grammatical observation in this passage, relating to Bahuvrihi 
compounds, is an allusion to a paribhdshd or interpretation-rule which 
occurs in PatanjaWs Mahabhdshya on PMini, I., 1, 27 (viz. the par. 
bahuvrihau tadgu^aihmjndnam api ; on which Nagojibhat'ta in the 
ParibhdshenduSekhara observes that, on account of the word apt, it also 
implies atadgutia&a&vijndnam). The drift of this paribhdshd, as Patanjali 
explains it, is to show that Bahuvrihi compounds (in English comparable 
to adjective compounds like lightfoot — i. e. one who possesses light feet, — 
or blueeye-d, &c.) are of two kinds, the one expressing a quality or an 
attribute which is essential, and the other expressing a quality or an 
attribute which is not essential, to the subject so predicated by the com- 
pound. Thus, as Patanjali illustrates, if you say : ' there march the priests 
having red turbans on/ the Bahuvrihi hhUoshMshaJi ' having red turbans 
on ' implies here an essential quality of the priests, since this quality 
cannot be disconnected from their appearance as they march. But if you < 
say: i bring hither the man who possesses brindled cows (chitragu)* 
you want the man to be brought, but not his cows ; hence the qualify of 
' possessing brindled cows ' would in this case be disconnected from the 
appearance of the man, and therefore would not be essential to it. In 
the first instance the quality expressed by the compound was the charac- 
teristic feature, in the second it is merely the descriptive mark, of the 
subject predicated by it ; and this, as Ndgqjt in his commentary observes, 
depends on the sense. The application, then, regarding the compound 
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Hence the sacrament of the Veda should be performed separately (by 
each member of the family). Bat (after all) these two texts are not 
much respected by the learned. 

" As regards, however, the following sentences in the DharmapravHtti : 

' Sons nnseparated must (conjointly) celebrate one anniversary Sraddha 
for both parents ; if they be in different countries they must (each of 
them) separately perform the Sraddha on the day of new moon and the 
monthly 6raddhas. If they go to (reside in) different villages, nnsepa- 
rated brethren should always (each of them) separately perform the 
Sraddha on the day of new moon and the monthly &raddhas of both 
parents. When nnseparated, but residing in different villages, each 
living upon the wealth acquired by himself these brothers should cele- 
brate the Farvana-^raddha separately ; ' 

" And as regards the following passage in the SmHtisamuchchaya : 

1 The Vaisvadeva, the anniversary Sraddha, as well as the Mahalaya 
rite, in case the members of a family reside in different countries, are to 
be celebrated separately (by each of them), and in like manner the Sraddha 
on the day of new moon/ — 

" These (two) texts, some say, have reference to members of a re-united 
family residing in different countries. But the fact is that they have no 
authority. 

" Or, to sum up : if there be sameness of place, time, agency and so on, 
conjointness (in the performance of the act) follows as a matter of logical 
reasoning. If the agency is not the same, such conjointness (only exists 
if it) is established by an express text. If the place is not the same, some 
base (the rule concerning) the separate performance of Sraddhas and 
other ceremonies on circumstantial reasoning, since in such a case there 
is neither a logical necessity nor an express text (which would establish 
conjointness)/' 

Even from these few extracts it will be seen that commensality or 
the reverse of it has not been regarded as a proof of either union or 
division of a family; for without any restriction whatever, as we find, 



vdgyajnapurvaJca, 'preceded by the sacrament of speech,' which our 
text makes of this paribhasha is : that if this predicate of the ' four 
sacraments ' spoken of had been considered by the writer as essential to 
them, the four sacraments would have been represented by him as ac- 
companied and headed by ' the sacrament of speech ' — which would be 
nonsense. If, however, this predicate was understood by him as being 
merely a descriptive one, the sense would be, as it should be, that the 
four sacraments are those which in their usual order come after the 
sacrament of speech, but are not accompanied by it. 
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members of a united family are spoken of as residing and ' cooking' apart 
from one another, and members of a divided family as living and messing 
together. 

And I may add at once that I know of no Hindu law-authority which 
distinctly declares that 'living or dining apart' is a legal test of partition. 
Manu, Vydsa, and other lawgivers, it is true, sometimes say that sons and 
parents should ' live together/ but in the first place, the words they use to 
this effect, do not imply an obligation ; they merely convey a recommen- 
dation or permission; and secondly, their expression 'living together' 
does not intimate a particular mode of life which would be a test of union, 
but is used synonymously with ' union' in general. 

Hence,, when Manu says :* " Either let them thus live together, or let 
them live apart (Kulluka : i. e. let them separate), if they have a desire 
of performing religious duties, &c." — his words merely express the law- 
fulness of both union and separation, but not a criterion of either. Or, 
when Vydsa writes, " It is lawful that brothers and their parents, if the 
latter are alive, should live together," the Smritichandrikd, after quoting 
these words, adds : " even after the demise of the father brothers live 
together for the sake of increasing mutually their property ; for Sarikha 
and Likhita have said ' Let them willingly live together, for being in 
harmony and united they will become prosperous.' "f Here again, there- 
fore, ' living together' does not imply a particular mode of domestic life, 
without which union could not exist, but simply a state of union in 
general as contrasted with a state of separation in general And con- 
sequently, passages of this kind are not alleged by the Digests under the 
head of " evidence of partition" but in the chapter treating of the periods 
of partition ; — a distinction, which, from a Hindu point of view, is very 
material. 

There is indeed one text which might seem to imply that " cooking 
apart " (not living apart) was considered by a native authority as a sign 
of partition, viz. a passage in Narada's Dharmasastra,} for it occurs there 
under the head of " ascertainment of a contested partition," and being 
quoted in Jimutavahana's Dayabhaga under the same head, has been 
translated by Colebrooke thus : 

" Gift and acceptance of gift, cattle, grain, house, land and attendants 



* IX., Ill ; in the Vyavahara-Madhaviya quoted as a verse of Prajd- 
pati. Compare also Jimutav. Dayabh., I., § 37. 

t Ed. Calc, p. 8. 

$ J. O. MS. No. 1300, fol. 38, b : danagrahanapasvannagfihakshetra- 
parigrahali, vibhaktanam pfithag jneyaH pakadharmagamavyayaK. 
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must be considered as distinct among separated brethren, as also diet, 
religious duties, income and expenditure."* 

But. in consulting the explanation given by the best commentators of 
this passage, and in comparing it with the sense put upon it in other 
Digests, it will be found that instead of " as also diet, religious duties, 
income and expenditure," the translation should most probably run : " as 
also the religious duties connected with the cooking (of food), income and ex- 
penditure " — when the very omission of ' cooking apart ' in this passage 
would strongly confirm the opinion just expressed.')' 

* XIV., § 7. — The italics of diet are mine. — In Colebrooke's Digest 
of Hindu Law, vol. iii., p. 407 and p. 417, this passage is translated 
thus : " When co-heirs have made a partition (distribution) the acts of 
giving and receiving cattle, grain, houses, land, household establish- 
ments, dressing victuals, religious duties, income and expenses are to be 
considered as separate, and (conversely^ as proofs of a partition;" 
whereupon Jagannatha observes (p. 407) : " ' dressing victuals ' [here 
means] for the service of guests and the like, and for the food of the 
family ; ' religious duties ' ; the aggregate of constant and occasional 
acts of religion." It will be seen however from the next note that his 
interpretation of pdkadharma is not borne out by the principal com- 
mentators of Jim. Dayabh. and the other Digests. 

f On the first part of the compound pdkadharmdgamavyaydJi, Achyu- 
tananda, in Bharatachandradiromani's edition of Jimutav. Dayabh. (p. 357) 
comments : pdkadharma vaiSvadevadharmddayaJi, when pakadharma, there- 
fore, would not be a Dvandva, but a Tatpurusha compound ; and simi- 
larly Srikrishfiat. : (as also in the previous Calc. editions) pdkadharmo 
vaUvadevddikarma, i.e. " religious duties connected with cooking, that is, 
the VaisVadeva duties (or ceremonies), and similar ones " ; Bdmabhadra 
in the edition named merely comments on dharma (not on pdkadharma), 
viz. dharmo daivapitrddikarma ; but as daiva is frequently used synony- 
mously with vaisvadeva, the meaning of his words would be : " the Vai- 
svadeva, the sacrament of the manes, and similar ceremonies " ; when it 
becomes probable that the proper reading should be pdkadharmo daiva°, 
or that dharma is abbreviated by the commentator for pdkadharma; 
in the Viramitrodaya also (p. 223 a, 1. 12) where the same passage of 
Narada is quoted, Mitramisra explains (1. 14) dharmo vaisvadevddiK, 
ekapdkena vasatdm iti prdguktavachandt, i. e. " religious duty means the 
VaisVadeva and so on, on account of the . previous quotation (from 
Narada) which says : * of those who live (together and) cook (in common) 
(the worship of the manes, gods and twice-born should be single, &c.) ' "; 
where dharma is therefore used in the sense of pdkadharma, and the 
' sign ' in question is not the ' cooking/ but the religious rites connected 
with the cooking. — Again in the Vivadachintdmafii, where the same 
passage occurs (p. 162) Vdchaspatimisra likewise takes pakadharma for a 
Tatpurusha; viz. pdkadharmaK pdrvaMdih, "the religious duties con- 
nected with cooking, i.e. the Parvana and other ceremonies." In the 
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It is to be presumed that on the strength of this passage, — as trans- 
lated by Colebrooke, — Strange, Macnaghten, and other modern authors, 
even though rejecting non-commensality as a ' sign' of separation, allowed 
it a place amongst the different kinds of * evidence of partition ; ' * bat 
with the aid of the printed texts and commentaries we now possess, there 
can be no doubt that we should not be justified in stating for certain, as 
the Bombay Digest does, that according to Hindu authors, living and dining 
apart is a sign of separation.! 

But though the extracts already adduced merely confirm the negative 
inference derivable from the ancient law authorities, that commensality, 
taken by itself, affords no legal evidence regarding the state of a family, 
they show us that a different view must be entertained of the value which 
some ceremonies at least possess for testing doubtful cases of this kind. 

Some religious acts, as we see, must, according to all authorities, 
be performed separately by, each member of a family, and others in 

Ddyakaumudi, too, (p. 278) SriJcHsMai.'s commentary on this passage, as 
already mentioned, is quoted and adopted by Bamajayatarkalamkara. On 
the other hand in the Vyavahdramddhaviya and Vyavahdrarnaytikha (IV., 7, 
§ 34), instead of pdhadharmdgama , the text reads ddnadharmdgama , 
when Nilakanfha explains ddnadharmo lekhyddiJi, " the duties connected 
with gifts, i. e. written deeds, and the like." — The word grain which occurs 
in Colebrooke's translation represents the Sanskrit anna; and lest any 
inference be drawn from it regarding ' diet,' or lest it be doubted that 
this is the proper sense of the word as here used, I may mention that 
the Ddyakaumudi, on the authority of the VivddabhangdrAava, says: 
" anna here means ' the getting of grain,' " and adds : " but some say anna 
here means ' buying corn, grain, &c, for the sake of food (anndrthamy " 
But even for anna, the Vivadach. has the v. 1. ariha and explains it with 
arthotpddana * producing wealth.' — Whatever view therefore we may take 
of this passage it is clear that the balance of probability is in favour of 
Brikfishriatarkalainkara's, Achyutananda's, and Vactospatimisra's gloss, 
and that Ndrada, if he really wrote jpdhadharma and not ddnadharmo, did 
not make ' cooking,' but the religious duties connected with it, c a sign of 
partition.' 

* Macnaghten, for instance, in his ' Principles of Hindu Law ' (Ma- 
dras, 1865), p. 53, says : " It (viz. partition) cannot always be inferred 
from the manner in which the brethren live, as they may reside appa- 
rently in a state of union, and yet, in matters of property, each may be 
separate ; while, on the other hand, they may reside apart, and yet may 
be in a state of union with respect to property : though it undoubtedly 
is one among the presumptive proofs to which recourse may be had, 
in a case of uncertainty, to determine whether a family be united or 
separate in regard to* acquisitions and property." — Similarly, ' Strange, 
Hindu Law,' vol. i., p. 229. 

t See p. 33, 11. 5, 6. 



( 53 ) 

common, whether the members of such a family live in a state of union 
or separation. Thus, the reading of the Vedas, muttering prayers, and in 
general all religious acts which entail no expenditure, must be performed 
separately by each member even of a united family ; on the other hand, 
the sixteen Sraddhas which occur during the first year after a father's 
death, must be performed in common, — that is, as a rule, by the eldest 
son on behalf of the whole family — even if the latter is a divided one. 
Hence the performance of acts or ceremonies like these is no criterion 
either way, whether of union or separation. Yet we find that if members 
of a united family ' cook' their food in common, they are bound to 
perform, conjointly, the four daily sacraments of the gods, manes, created 
beings and men, the anniversary Sraddha, the Sraddha on the day 
of new moon, and the Sraddhas of this category, the Tirtha-, Gaya-, 
and Sraddhas of this nature, whilst, if messing apart or if separated, 
they would be bound to perform these rites separately, each for himself. 
The Vaihadeva also, members of a separated family must, and members 
of a united family, if not messing together, may, perform separately ; but 
members of a united family, if messing together, must perform it con- 
jointly. Hence, if it can be shown that relatives mess together, and yet 
perform all or any of these ceremonies separately, each for himself, it is 
clear that, on the ground of all authoritative texts, a case of division is 
made out. 

Again, it is expressly enjoined that a voluntary religious ceremony 
entailing expenditure can be performed by a single member of a united 
family only on the condition that the rest of the family allow him to do 
so ; and to this clause no restriction is attached regarding commensa- 
lity or living apart. Hence if it can be shown that a person performed 
such a ceremony without any protest on the part of his relatives, yet 
without having obtained their consent, such evidence would prove that 
he was divided from them ; or, conversely, if it can be shown that he 
asked and obtained the consent of his family to perform such a ceremony, 
proof is afforded that at that time he was a member of a united family.* 

Some statements, therefore, of Sir T. Strange, on this subject are 
liable to objection. For, though he was right in dividing the religious 

* How great the amount of evidence available on this purely reli- 
gious ground is, can be fully ascertained only from the ritual works; 
but an inference to this end may be obtained from Colebrooke's Essays 
c On the Beligious Ceremonies of the Hindus,' and particularly from 
that relating to the Sraddha (Miscellaneous Essays, vol. i., pp. 123 if.); 
also from H. H. Wilson's 'Beligious Practices and Opinions of the 
Hindus ' (Works, vol. ii., pp. 40 ff. ; edited by Dr. E. Bost). 
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duties of a Hindu into such as are " indispensable," and others which 
" in their nature are voluntary/'* he was mistaken in assigning to the 
latter class "consecrations, the stated oblations at noon or evening 
with whatever else there may be of a similar kind, the performance or 
non-performance of which respects the individual merely." And he was 
likewise mistaken when he said that " the proof in question [viz. of par- 
tition] results from the separate solemnization of such [rites], the acquittal 
or neglect of which is attended with consequences beneficial, or other- 
wise, to the individual, in his capacity as housekeeper (gfihastha), or 
master of a family, the third and most important order among the 
Hindoos; of this kind are among others, the five great sacraments, in 
favour of " the divine sages, the manes, the gods, the spirits, and guests."']" 
For we have seen that each member even of a united family must for 
himself perform several such ceremonies if the members of that family 
' cook ' apart from one another. And when he added, " Still such separate 
performance is not conclusive ; it is a circumstance merely," — we must 
point to the cases above mentioned, in which it is conclusive, provided the 
members of a family mess together. Again, exception must also be taken 
to the remark which the same learned author appended to a Pandit's answer 
touching the same question.} "Had the division been doubtful," he 
said, " then certainly the joint performance of the ceremonies would be a 
conclusion against it ; a conclusion merely, however ; or, as it has been 
appositely called in another case, * a token ' (adyuharana, I suppose, in 
the original) not a proof." For, one of the ceremonies here alluded to 
is " the annual ceremony for a father," and the joint performance of such 
a ceremony, as we have seen, can only take place in a united family. The 
usual words for ' token,' moreover, from which he inferred that it implies 
a conclusion only, are in Sanskrit chihna and laksTiana, and each is often 
used in the sense of " characteristic or essential mark," when it is tanta- 
mount to proof. 

The Editors of the Digest, however, not merely repeat, as we have 
seen, the general, and on account of its generality, objectionable state- 
ment of Strange, but after the words above quoted § add : " In the pre- 

* Hindu Law (1830), vol. i., pp. 227 ff. 

f Those explained in note f of p. 37 are here meant. 

J Hindu Law, vol. ii., p. 392. 

§ P. xiv. " The separate performance of the Vai6vadeva sacrifice, of 
Sraddhas and other religious rites, is still less conclusive. At Dig. 
chapter iv., Q. 4, infra, a passage of Bhat'tbjidikshita is quoted, accord- 
ing to which coparceners, living apart, may or may not perform the 
Vai&vadeva each for himself, and, in the present condition of Hindu 
society, &c." See p. 34, 11. 12 ff. 
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sent condition of Hindu society, the performance of all religions rites 
has become so lax and irregular as to afford no safe ground for infer- 
ence." I do not know on what authority this sweeping assertion is made, 
for the Editors do not at all indicate the source, whence it has been 
derived. Hitherto the most reliable accounts of the present religious 
condition of India seem to lead to the conclusion, supported also by the 
writings of Colebrooke, Wilson, Haug, and others, that there is still 
in the country a very large proportion of the community which very 
tenaciously clings to what it considers its orthodox faith, and that this 
community is extremely jealous of allowing any European to pry into 
its devotions and to become acquainted with the detail of them. Nor 
is it clear what the Editors call 'lax and irregular;' for, compared to 
the vedic ritual, for instance, that taught by the Puranas may be so 
qualified, and judged by the standard of the latter, doubtless more re- 
cent ceremonies may likewise be thus termed. A statement so vague and 
general is in reality therefore meaningless, for it neither specifies the 
ceremonies to which it relates, nor the period or the standard by which 
to obtain a medium of comparison between the present and past. Yet 
even if the Editors had afforded us the information required, and if their 
statement concerning the quality of the actual worship of the Hindus 
were in some sense correct, it still appears that their conclusion 
would not be borne out by it. For in so far as the Hindu law of in- 
heritance appeals to evidence based on religious grounds, it is quite 
immaterial whether the detail in the performance of this or any other 
ceremony concerned by it, agrees with the teaching of the ancient or 
mediaeval, or even modern ritual — provided such a performance is held, 
rightly or wrongly, to be in the spirit of the orthodox faith. Whether, 
therefore, the Sraddhas or the Yaisvadeva, for instance, are now per- 
formed in strict accordance with the ritual relied upon by Colebrooke in 
his ( Essay on the Eeligious Ceremonies of the Hindus,' or not, is for legal 
purposes absolutely irrelevant, so long as the popular mind still believes 
that the Sraddha benefits the soul of a deceased relative, or that the 
Vaisvadeva removes the sins which a man may have committed in pre- 
paring his daily meals. And that this belief no longer exists, the 
Editors would still have to prove. It is certain, moreover, that the Law 
Courts of the Bombay Presidency and the Parf'dits can entertain no 
doubts in this respect, for otherwise it would be unintelligible why in 
suits relating to inheritance, the judges should address questions to the 
Paiidits about the performance of Sraddha and other rites, and that the 
Pan'dits should strengthen their replies by a reference to their doctrinal 
works ; and even the Bombay Digest reports three instances, at least, of 
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such interrogatories, at pp. 48, 57, and 58. It would be a mistake, there- 
fore, on the part of an Indian judge were fie to adopt the inference sug- 
gested to him by the Bombay Digest that no performance of any religious 
ceremony whatever can afford conclusive evidence regarding the union 
or division of a Hindu family, and in consequence, that henceforth he 
may dispense with a study of the native authoritative works concerned 
in this matter. Even the few data here collected, by way of illustra- 
tion, will sufficiently show that in doubtful cases these works will still 
be his safest guide. 
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